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SHEIL’S SKETCHES OF THE IRISH BAR.! 


Tne general history of Ireland is far from being a pleas- 
ing or entertaining subject. Its annals for centuries have 
presented a dreary record of sufferings and crimes. Its civi- 
lization has been stationary, and correct principles, whether 
in law, government, or the social state, too little heeded. 
We doubt if a picture so dark as it presents from the days 
of Strongbow, to those of the United Irishmen of 1798, 
is exhibited by any other nation; and yet, if we are to 
believe the stories of native chroniclers, this was not always 
so. J'aking advantage of the obscurity hanging over the 
times antecedent to He sory IL., Irish historians delight to 
recount a glowing narrative of the learning, magnificence 
and polish of ancient Erin. We are told of the thronged 
colleges where all the knowledge of the age was dispens- 
ed to ardent youth, and edified with the accounts of a 
prosperous commerce, and thriving manufactures, of an 
elegant chivalry and of refined taste. So evident, however, 
on the slightest impartial examination, is the exaggeration 
of all this, that one quickly conceives a repugnance to all 
Irish history of that early period. In truth, romance usurps 
the place of truthful narrative, and a jubilant patriotism 
too pretentious to be pardonable, wearies the reader with- 
out amusing or deceiving him. 

Even in our own times, we sce little in Ireland that 
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can be contemplated by the philanthropist with much 
satisfaction, and the book before us, witty and sparkling 
as it is, leaves on the whole a disagreeable impression. 
We are made through its whole contents familiar with 
repulsive barbarism in the common people, and shameless 
venality and corruption in the higher classes. Frequently 
indeed we are presented with true specimens of an exalted 
and genuine patriotism, but still more frequently a display 
of this virtue suggests a readiness to be bought, and the 
anxiety to command as large a price as possible from the 
fears of the government. Walpole’s maxim, “ That every 
man has his price,’ would have required no proof in Ire- 
land. Deplorable mismanagement in the governing classes, 
and brutal revengefulness and ferocity in the oppressed 
race, characterize its annals. Connect these with the fre- 
quent dishonesty of the patriotic leaders, and well may we 
sympathize with its calamities. 

Mr. Sheil, the author of these sketches, is an instance of 
a patriot subsiding into a place-holder. He was a compet- 
itor, an amiable, and in the main a very worthy one, for 
the rewards of government patronage. Born at Waterford 
in 1793, he died British Minister at Florence in 1851. 
Having previously aided in the cause of Catholic Eman- 
cipation by the side of O’Connell, he entered Parliament 
in 1831, and siding with the Whig rather than the Irish 
party, in due time he had his reward, becoming succes- 
sively 2a Commissioner of Greenwich Hospital, Vice-Presi- 
dent of the Board of Trade, Judge Advocate General, and 
Master of the Mint, besides being a Queen’s Counsel and 
Privy Counsellor. As a lawyer he seems never to have 
arrived at any very high distinction. His legal knowledge 
was limited in depth and extent. In criminal trials his 
eloquence often prevailed with juries, and gradually he 
came to be considered a passable general lawyer. But his 
practice was almost wholly neglected when he entered 
parliamentary life. This was his true arena, and he took 
rank at once as one of the best orators in the House of 
Commons. 

The publication of his “Sketches of the Irish Bar” was 
commenced in 1822, in the New Monthly Magazine, a 
London periodical then conducted by Thomas Campbell, 
the poet. ‘The last was published in that journal in 1829, 
and these volumes contain two others afterwards published 
in the Metropolitan Magazine. ‘They are of a threefold 
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character. Some relate to individuals. Some show the 
practice of the Irish Bar, as exhibited in reports of inter- 
esting criminal trials. The third class consists of narra- 
tives of public events connected with the cause of civil 
and religious liberty in Ireland. We have nowhere met 
with more pleasant reading than these volumes afford. A 
graphic picture is given of the condition, not only of the 
legal profession, but of the population of Ireland in general. 
Many subjects for reflection are thrown out in the course 
of the work which might detain us long. We prefer, how- 
ever, to cull a few passages which will best exhibit its 
general tone and style. One of the most entertaining 
papers is that on the Hall of the Four Courts, in Dublin. 


‘* Twas fond of lounging in this place. From the hours of twelve to 
three it is a busy and a motley scene. When I speak of it as the place 
of daily resort for the members of the legal profession and their clients, I 
may be understood to mean that it is the general rendezvous of the whole 
community ; for in Ireland almost every man of any pretensions that you 
meet, is either a plaintiif er defendant, or on the point of becoming so, 
and, when in Dublin, seldom fails to repair at least once a day to * the 
Hall,’ in order to look after his cause, and, by conferences with his law- 
yers, to keep up his mind to the true litigating temperature. It is here, 
too, that the political idlers of the town resort, to drop or pick up the 
rumors of the day. There is also a plentiful admixture of the lower 
orders, among whom it is not difficult to distinguish the country-litigant. 
You know him by his mantle of frieze, his two boots and one spur; by 
the tattered lease, fit emblem of his tenement, which he unfolds as cau- 
tiously as Sir Humphrey Davy would a manuscript of Herculaneum ; and, 
best of all, by his rueful visage, in which you can clearly read that some 
clause in the last ejectment act lies heavy on his heart. 

These form the prinetpal materials of the scene; but it is not so easy 
to enumerate the manifold and ever-shifting combinations into which they 
are diversified The rapid succession of so many objects, passing and re- 
passing eternally before you, perplexes and quickly exhausts the eye. 
It fares still worse with the ear. ‘The din is tremendous, Besides the 
tumult of some thousand voices in ardent discussion, and the most of thera 
raised to the declamatory pitch, you have ever and anon the stentorian 
cries of the tipstaffs, bawling out, * The gentlemen of the special jury to 
the box!’ or the still more thrilling vovciferations of attorneys or attor- 
neys’ clerks, hallooing to a particular counsel that ‘ their case is called 
on, and all is lust if he delays an instant!’ Whereupon the counsel, 
catching up the sound of his name, wafted through the hubbub, breaks 
precipitately from the circle that engages him, and bustles through the 
throng, escorted, if he be of any eminence, by a posse of applicants, 
each claiming to monopolize him, until he reaches the entrance of 
the court. and, plunging in, escapes for that time from their importunate 
solicitations. 

The bustle among the members of the bar is greatly increased by the cir- 
cumstance ofall them, with very few exceptions, practising in all. the 
courts.' Hence at every moment you see the most eminent darting across 


1 The custom that prevails in Ireland, of counsel dividing themselves 
among the several courts, produces, particularly in important cases, an in- 
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the hall, flushed and palpitating from the recent conflict, and, no breath- 
ing-time allowed them, advancing with rapid strides and looks of fierce 
intent, to fling themselves again into the thick of another fight. It daily 
happens that two cases are to be heard in different courts, and in which 
the same barrister is the client's main support, are called on at the same 
hour. On such occasions it is amusing to witness the contest between 
the respective attorneys to secure their champion.” 

‘* The preceding are a few of the constant and ever-acting elements of 
noise and motion in this busy scene ; but an extra sensation is often given 
to the congregated mass. ‘The detection of a pickpocket (I am not speak- 
ing figuratively) causes a sudden and impetuous rush of heads, with wigs 
and without them, to the spot where the culprit has been caught in fla- 
grante. At other times the scene is diversified by a group of fine girls 
from the country, coming, as they all make a point of doing, to see the 
courts, and show themselves to the junior bar. A crowd of young and 
learned gallants instantaneously collects, and follows in their wake: even 
the arid veieran will start from his legal revery as they pass along, or, 
discontinuing the perusal of his deeds and counterparts, betray by a faint 
leer that, with all his love of parchment, a fine skin, glowing with the 
tints that life and nature gave it, has yet a more prevailing charm. Last- 
ly, I must not omit that the Hall is not unfrequently thrown into ‘ con- 
fusion worse confounded’ by that particular breach of his majesty’s Irish 
peace, improperly called a * horsewhipping.’ When an insult is to be 
avenged, this place is often chosen for its publicity as the fittest scene of 
castigation.”’ 


O’Connell’s character is drawn with great vigor. 


*O’Connell’s ordinary style is vigorous and copious, but incorrect. 
The want of compactness in his periods, however, I attribute chiefly to 
inattention. He has phrase in abundance at command, is sensible of 
melody. Every now and then he throws off sentences not only free from 
all defect, but extremely felicitous specimens of diction. As to his gene- 
ral powers of eloquence, he rarely fails in a case admitting of emotion, 
to make a deep impression upon a jury; and in a popular assembly he is 
supreme. Still there is much more of eloquence in his manner and 
topics than in his conceptions. He unquestionably proves, by occasional 
bursts, that the elements of oratory, and perhaps of the highest order, 
are about him; but he has had too many pressing demands of another 
kind to distract him from the cultivation of this the rarest of all attain- 
ments, and accordingly | am not aware that any of his efforts, however 
able and successful, have deserved, as examples of public speaking, to 
survive the occasion. His manner, though far from graceful, is earnest 
and impressive. It has a steady and natural warmth, without any of that 
snappish animation in which gentlemen of the Jong robe are prone to in- 
dulge. His voice is powerful, and the intonations full and graduated. J 
understand that when he first appeared at the bar, his accent at once 
betrayed his foreign education. ‘To this day there is a remaining dash 
of Foigardism in his pronunciation of particular words; but, on the 
whole, he has brought himself, as far as delivery is concerned, to talk 
pretty much like a British subject.” 


The notes furnished by the American editor are by no 
couvenience similar to one that Cicerp complains of as peculiar to the Roman 
forum in his day — the multiplicity of advocates retained upon each trial, 
and the absence of some of them during parts of the proceedings upon which 
they have afterward to comment.* 


* This and the following notes are from the work noticed. 
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means the least valuable portion of the work. The fol- 
lowing extract from one of them relates to a celebrated 
Irish Chief Justice, the Karl of Clonmel. 


‘‘ This min, whose talents were great, may be said to have got on by 
sheer impudence and bullying. He knew the world well, and how to 
play his cards in it. Where argument would not succeed, he eudeavored 
to defeat his opponent by duelling. Among others, he fought with 
Curran. He was master of sarcasm and ridicule, and unscrupulous in 
their use. In private life, he was amiable, witty, and agreeable ; full of 
anecdote, indelicate and coarse, but amusing. On the bench he was 
overbearing, particularly to Curran, his old opponent. Having publiely 
insulted Mr. Hackett, one of their body, the bar held a meeting, at which 
they resolved, with only one dissentient voice, * that until his Lordship 
pubhiely apologized, no barrister would either take a brief, appear in the 
King’s Bench, or sign any pleadings for that court. Accordingly, 
when the judges sat, neither counsel nor attorneys were to be seen. ‘The 
result was, that the Chief Justice, Lord Clonmel, published an apology 
in the newspapers, which was adroitly dated as if written on the evening 
of the offence, and defore the meeting of the bar, therefore voluntary. 
Some time before he died, a report of his iilness got out. ‘ Do you 
believe 11?’ said some one to Curran. ‘The reply was, ‘1 believe that 
he is scoundrel enoneh to hve or die, just as it suits his own convenience.’ 
His personal appearance was remarkable. He had an immense hanging 
pair of cheeks — vulgarly called jowls — and a huge treble chin, to cor- 
respond. Looking back, toward the close of his political career, as be- 
hooves all men to do as they pass into the shadows of the vale of life, 
Lord Clonmel! is said to have remarked, * As to myself, if 1 were to begin 
lite again, | would rather be a chimuey-sweeper than connected with the 
[rish Government.’ ‘Two of Lord Clonmel’s maxuns are worthy of being 
remembered. One was, *‘ Whatever may be done in the course of the 
week, always do on Monday morning.’ ‘The other, which he gave as 
applicable to married life, was —* Never do any thing for peace-sake: if 
you do, you buy all future tranquillity only by concession.” When asked 
if this last were his own rule of practice, he confessed that it was not, as 
a philosopher had an easier Jife cf it than a soldier.’ 


Here isa lively picture of the interior of a court-toom, 
from Mr. Sheil’s first paper entitled “ An Irish Circuit. 


‘ The dock of an Irish county court is quite a study. From the char- 
acter of the crimes to be tried, as appearing on the calendar, I expected 
to find there a collection of the most villanous faces in the community : it 
was the very reverse. I would even say that, as a general rule, the 
weightier the charge, the better the physiognomy, and more prepossessing 
the appearance of the accused An ignuble misdemeanant, or sneaking 
peity larcemist, may look his offence pretry accurately ; but let the charge 
ainount to a good transportable or capital felony, and ten to one but the 
prisoner will exhibit a set of features from which a committee of cranio- 
logisis would never infer a propensity to crime. In fact, an Irish dock, 
especially after a brisk insurrectionary winter, affords some of the choicest 
samples of the peasantry of the country — fine, hardy, healihy, muscular 
looking beings, with rather a dash of riot about the eye, perhaps, 
but wiih honest, open, manly countenances, and sustaining themselves 
with native courage amid the dangers that beset them; and many of them 
are in fact either as guiltless as they appear, vr their crimes have been 
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committed under circumstances of excitation, which, in their own eyes at 
least, excuse the enormity. With regard to the former, there are one or 
two national peculiarities, and not of a very creditable kind, which ac- 
cuunt for their numbers. 

_ The lower orders of the Trish, when their passions are once up on the 
rig’ side, are proverbial!y brave, disinterested, and faithful; but reverse 
the wbject, give them a persousi enemy to circumvent, or an animosity of 
their faction to gratify, and all the romantic generusity of their character 
vanishes. As partisans, they have no more idea of * fair play,’ than a 
belligerent Indian of North America. In the prosecution ot their inter- 
minable feuds, if they undertake to redress themselves, armed members 
will beset a single defenceless foe, and crush him without remorse; and 
in the same spirit of reckless vengeance, when they appeal to the law, 
they do not hesitate to include in one sweeping accusation, every friend 
or relative of the alleged oifeader, whose evidence might be of any avail 
upon his defence ; and hence, for the real or imputed crime of one, whvule 
families, men and women, and sometimes even children, are committed 
to prison, and made to pass through the ordeal of a public trial. Another 
prolific source of these wanton committals is a practice, pretty ancient 
in its origin, but latterly very much on the increase, of attempting to 
succeed on a question of civil right by the aid of a criminal prosecution. 
Thus the legality of a distress fur rent will come on to be tried tor the 
first time under the form of a charge for cow-siealing, or the regularity 
of a ‘ notice to quit,” upon an indictment for a forcible and felonious dis- 
possession.! But even omitting these exceptions, | should say from my 
own observations that an Irish jail is, for the most part, delivered? of 

1 These vindictive or wanton prosecutions are becoming so frequent, and 
the immediate and consequential evils are so great — fur revenge in some law- 
less form or other is sure to follow — that the government of the country ought 
to interfere. The judges, when such cases come before them, never fail to 
express their indignation, and to warn the magistracy to be more cautious in 
granting committals without thoroughly sifting the truth of the depositions 
upon which they are grounded ; but the guilty party, the malicious prosecu- 
tor, escapes unpunished. His crime is wilful perjury — but this is an offence 
against which, by a kind of general consent in Ireland, the laws are seldom 
or never put in force —and hence one of the causes of its frequency ; but if 
prosecutors and their witnesses were made practically to understand that the 
law would hold them responsible for the truth of what they swear, if the 
several crown solicitors were instructed to watch the trials upon their respec- 
tive circuits, and to make every flagrant case of perjury that appeared the 
subject of prompt and vigorous prosecution, some check might be given to 
what is now a monstrous and increasing mischief. The experiment, | under- 
stand, was made some time ago at Cork, and, though only in a single instance, 
with a very salutary effect. On the first day of the assizes, a by-stander, 
seeing a dock friend in danger, jumped upon the table to give him ‘ the loan 
of an oath.’ His testimony turning out to be a tissue of the grossest perjury, 
the judge ordered a bill of indictment for the offence to be forthwith prepared 
and sent up to the grand jury. The bill was found, and in the course of the 
aame day, the offender was tried, convicted, sentenced to transportation, put 
on board a convict-ship then ready to sail, and, by daybreak next morning 
found himself bearing away before a steady breeze for Botany Bay. The ex- 
ample had such an effect, that scarcely an alibi witness was to be had fur love 
or money during the remainder of the assizes. 

2 The word ‘ delivered,’ is used here in reference to the fact that, in Great 
Britain and Ireland, the judges of assize, who go on circuit, from county to 
county, are bound to make ‘a general jail delivery,’ that is, to try every 
prisoner, in each place, unless the inquiry before the grand jury should ignore 
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remarkably fine children, particularly ‘the boys,’ though from the num- 
bers at a single birth, it would be too much toexpect that they all should be 
found * doing well.’ In many the vital question is quickly decided, while in 


others, and itis for these that one’s interest is most raised, the chances of 


life and death appear so nicely balanced, that the most experienced ob- 
server can ouly watch the symptoms, without venturing to proguosticate 
the issue.”’ 


Few judges have had so bad a fame as that of Lord 
Norbury, who rivalled Jeffries in blood-thirstiness, but was 
far inferior to him in ability and talent. Mackenzie says 


‘* During the fatal and blood-stained year of 1798, he was Attorney- 
General, and had the task — if task 11 were to him who could say of it, 
‘The duty I delight in physics pain* — of conducting the State Trials. 
In my youth, when I used to listen to old men’s tales of the legal tortures 
and butcheries of “98, the narrators would tell how * bloody Toler’ (as he 
was called) strained every point against prisoners, how he would insist on 
every quirk and quibble to convict them, how he would browbeat the wit- 
nesses, aud all but threaten the juries, and how complacently, when the 


verdict was delivered, he would insist on the passing of a sentence of 


immediate — of almost instant death. Such was it, in the case of the 
Sheareses, mentioned in the preceding volume, where, on the part of the 
Crown, he sternly refused their counsel the slightest pause for rest and 
thought, afier the trial had already lasted sixteen consecutive hours ; 
when, the verdict beiug returned at eight in the morning, he had the 
doomed brothers brought up that same afiernoon-for judgment ; how he 
insisted ou their execution taking place the next morning ; and how the 
condemnation was literally forced, by him, on the evidence of a single and 
tainted witness, the law of England requiring two to establish an overt act 
of high treason. Then, too, while Lord Norbury’s name was uttered 
with * curses both loud and deep,’ [ used to hear of this man’s inhuman 
bearing toward Robert Emme — the kindest, most chivalric, and truest 
man that ever breathed; who, like Lord IMdward Fuzgerald, might have 
escaped, but, like him, deciined to find safety in flight, leaving o:her and 
meaner partners in the revolt to face the perl and the death-dvom. 
Emmett, from the first, did not deny his conspiracy against the English 
mistule which had reduced his country from independence to its opposite— 
from a kingdom to a province. AJl through, he was chiefly anxious to 
show that he never contemplated establishing French power in lreland— 
of substituting one tyranny for another. In the speech which he made, 
afier conviction, when called upen to say why judgment of death should 
not pass, he strongly urged this —* Small, indeed,’ said he, ‘ would be 
our claim to patriotism and sense, and palpable our affectation of the love 
of liberty, if we were to sell our country to a pe ople who are not only 
slaves themselves, but the unprincipled and abandened instruments of im- 
posing slavery on others’ in this vindication of his motives, Emmett 
was repeatedly and roughly interrupted by Norbury. Then came the 
sharp *‘ You, my lord, are a judge. | am the supposed culprit. [am a 
man — you are a man also. "By a revulution of power we might change 


the bills of indictment, or, ‘atrue bill’ being found, the trial is deferred 
from some legal cause. Sometimes, of course, when the crown presecutor 
declines trying the accused, the ‘ no//e prosequi’ opens the prison-door, and 
sometimes, when the offeuce is not very heavy, the prisoner is liberated pro 
tem., on giving bail fur his appearance, to be tried at the next assizes. M, 
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places, though we never could change characters.’ And then the defi- 
ance: ‘There are men concerned in this couspiracy who are not only 
superior to me, but even to your own conceptions of yourself, my lord — 
men before the splendor of whose genius and virtues |] should bow with 
respectful deference, and who would not deign to call you friend — who 
would not disgrace themselves by shaking your blood-stained hand.’ ‘The 
government of that day suspected that three noblemen were in this con- 
spiracy — one of whom, on what suspicion or proof is unknown, was the 
late Lord Cloneurry, who was arrested. It was a belief in Ireland, from 
the time that Robert E:nmett was executed, that Lord Norbury would 
meet a deom as tragical. He lived on, however, like the thane of Cawdor, 
‘a prosperous gentleman.’ Boundless wealth filled his coffers. Worldly 
honors crowded upon him, At last he died. But the Irish remembered 
how the sins of the fathers are visited on the sons. Eight years after 
Lord Norbury’s death, his successor was shot on his own demesne of 
Durrow Abbey, and to this hour there has been no detection of the 
assassin. As if tomuke it more inexplicable, the doomed man was a good 
Jandiord — as landlords are estimated in Ireland. He was neither absentee, 
nor exacting, nor litigious. He was simply the representative of the 
bloud-stained judge, and the shaft of vengeance fell upon him.”’ 


The following is a description of a common scene in the 
trials presided over by this judge. 


** Lord Norbury, however, when he saw Mr. Grady pushing the plain- 
tiff to extremities, used to come to his aid, and rally the broken recollec- 
tions of the wiiness. This interposition called the defendant's counsel 
into stronger action, and they were as vigorously encountered by the 
counsel on the other side. Interruption created remonstrance ; remon- 
strance called forth retort; retort generated sarcasm ; and at length voices 
were raised so loud, and the blood of the forensic combatants was so 
warmed, that a general scene of confusion, to which Lord Norbury most 
amply contributed, took place. 

‘The uproar gradually increased till it beeame tremendous ; and, to add 
to the tumult, a question of law, which threw Lord Norbury’s faculties 
into complete chaos, was thrown into the conflict. Mr. Grady and Mr. 
O’Connell shouted upon one side, Mr. Wallace and Mr. Goold upon the 
other ; and at last, Lord Norbury, the witnesses, the counsel, the parties, 
and the audience, were involved in one universal riot, in which it was diffi- 
cult to determine whether the laughter of the audience, the exclamations 
of the parties, the protestations of the witnesses, the cries of the counsel, 
or the bellowing of Lord Norbury, predominated. At length, however, 
his Lordship’s superiority of lungs prevailed ; and, like A®olus in his 
cavern (of whom, with his puffed cheeks and inflamed visage, he would 
furnish a painter with a model.) he shouted his stormy subjects into peace. 
These scenes repeatedly occurred during the trial, until at last both parties 
had closed, and a new exhibition took place. ‘This was Lord Norbury’s 
monologue, commonly called a charge. 

He usually began by pronouncing the loftiest encomiums upon the party 
in the action against whom he intended to advise the jury to give their 
verdict. For this the audience were well prepared; and accordingly, 
afier he had stated that the defendant was one of the most honorable men 
alive, and that he knew his father, and loved him, he suddenly came, with 
a most singular emphasis, which he accompanied with a strange shake of 
his wig, to the faral * but,’ which made the audience, who were in expecta- 
tion of it, burst into a fit of laughter, while he proceeded to charge, as he 
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almost uniformly did, in the plaintiffs favor. He then entered more 
deeply, as he said, into the case, and, flinging his judicial robe half aside, 
and sometimes casting off his wig, started from his seat, and threw off a 
wild haraneue, in which neither law, method, nor argument, could be dis- 
covered. It generally consisted of narratives connected with the history 
of his early life. which it was impossible to associate with the subject — 
of jests from Joe Miller, mixed with jokes of his own manufacture, and 
of Sarcastic allusions to any of the counst | who had endeavored to cheek 
him during the trial. He was exceedingly fond of quotations fron Milton 
and Shaksp ire, which, however oul of pl ice, Were very well delivere l, 
and evinced an excellent enunciation. At the conclusion of his charge, 
he made some efforts to call the attention of the jury to any leading 
incident which particularly struck him, but what he meant it was not 
very easy to conjecture ; aad when he sat down, the whole pertormance 
exhibited a mind which resembled a Whirlpool of mad, in which law, facts, 
arguments and evidence, were lost in unfathomable confusion.” 


Mr. Plunket, one of the greatest of Irish orators, lawyers 
and statesmen, has but recently passed away. The sub- 
joined extract from the sketch of his life, will couvey a 
good impression of this distinguished man. 


‘Mr. Plunket is not said to be a profound lawyer; he cites fewer cases 
than any other counsel at the Irish bar; and, on common oceasions, fre- 
quently contents himself with merely commenting upon those adduced 
against him. His supremacy is altogether intellectual. He leaves to 
others the technical drudgery of wading through tomes and indexes in 
search of legal saws and * modern instances.’ ‘The moment a question 
is sibmitted to him, his mind intuitively applies all the great prine)ples 
that are favorable or hostile: these he has firmly fixed, and scientifically 
arranged in his memory, and so far may be said to be never unprepared. 
For the rest he depends upon the resources of a talent that never fails 
him — upon his resistless vigor, where he is right and sincere — upon 
his formidable ingenuity and sophistry, where he cannot venture to be 
candid — upon his extemporaneous power of going through the most In- 
tricate processes of thought with all the ease and familiarity of ordinary 
discourse ; and most of all, upon a rapid apprehension, which grasps and 
secu es the entire of any proposition of which a single particle may chance 
to flit across his mind — a perfection of faculty that enables him to draw 
the most unexpected conclusions from the topics adduced against him, 
and thus to reader all the industry of his antagonists subservient to his 
own occasions. ; 

This, though an imperfect sketch, will convey some geueral ideas of 
this eminent advocate: but there is one peculiarity in his powers, which 
to be adequately comprehended must be actually witnessed. 1 allude to 
his eapacity (in which he exceeds every public speaker | ever heard) of 
pouring out, I would almost say indefinitely, a continuous, unintermitted 
volume of thought and language. In this respect, 1 look upon Mr. 
Plunket’s going through a long and important argument in the Court of 
Chancery to be a most extraordinary exhibition of human intellect. For 
hours he will go on and on, with unwearied rapidity, arguing, defining, 
iJlustrating, separating intricate facts, laying down subtle distinctions, 
prostrating an objection here, pouncing upon a fallacy there, then’ retrae- 
ing bis steps, and restating in some ecriginal point ‘of view his general 
proposition; then flying off again to the outskirts of the question, and 
dealing his desultory blows with merciless reiteration wherever an inch 
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of ground remains to be cleared ; and during the whole of this, not only 
does not his vigor flag fora single instant, but his mind does not even 
pause for a second for a topic, an idea, or an expression. This velocity 
of creation, arrangement, and delivery, is quite astonishing ; and what 
adds to your wonder is, that it appears to be achieved without an effort. 
Mass after mass of argument is thrown off, conveyed in phraseology 
Vigorous, appropropiate, and succinct, while the speaker, as if the mere 
minister and organ of some hidden power, that saves him the cost of 
laborious exertion, appears solely anxious to impress upon others his own 
reliance upon the force of what seems to come unsought. 

_ ‘This singular command over his great powers, coupled with his impos- 
ing exterior and masculine intonations, gives extraordinary weight to all 
he says. Irom his unsuspected earnestness of tone and manner, you 
would often imagine that his zeal for his client was only secondary to a 
deeper anxiety that the court should not violate the uniformity of its de- 
cisions by establishing a precedent fraught with anomaly and danger, 
while the authoritative ease and perspicuity with which he states and 
illustrates his opinions gives him the air, as it were, of some high legal 
functionary appearing on behalf of the public, not so much to debate the 
question before the court as to testify to the law that should decide it. 
So that, in respect to this quality of apparent conviction and good faith, 
we may well apply to Mr. Plunket the words of Cicero in commenda- 
tion of one of the ancient orators of Rome; nor will the illustration be 
found to fail from any want of coincidence in the personal characters of 
the two men: ‘In Scauri oratione, sapientis hominis et rectt, gravitas 
summa et naturalis quedam inerat auctoritas, non et causam, sed ut lesli- 
moni dicere putares.” | 

But although Mr. Plunket is thus skilful in giving plausibility to 
reasonings that do not satisfy himself, I think it just to add (what I have 
heard asserted) that even his own fine uoderstanding is often the dupe of 
his other faculties, and that, in the hurry and fervor of argumentation, 
his judgment, with all its vigilance, cannot escape the snares his inge- 
nuity hws weaved for others. I have even fancied at times (when in the 
course of a cause sume unexpected point of law is started) that I have 
observed his argumenta ive devices in the very act of imposing themselves 
upon his mind as irrefutable conclusions. He rises to make, perhaps, a 
single observation, and is about to resume his place, when a new topic in 
support of his argument flashes across his mind. As he proceeds to state 
it, fresh principles and illustrations crowd in to defend him in his position: 
an incidental remark is thus expanded into an elaborate piece of reason- 
ing, during the progress of which he gradually becomes more confident 
and earnest, until, from the intense ardor with which he follows up each 
successive advantage, he finally works himself into a conviction that all 
the merits of the question are on his side. 

But it is only when he is the retained advocate of a particular party, 
whose claims he has to sustain in open court, that Mr. Plunket is subject 
to ihis species of mental deception. In ihe cold and cautious meditation 
of the eldset, when he has to pronounce upon a disputable case submitted 
for his opinion, the predominauce of bis argumentaiive powers operates 
upon his judgment in quite another way. Instead of rushing to hasty 
conclusions, he finds a difficulty ix coming to any conclusion at all. ‘The 
very perfection of some of his facuiiies, his sagacity, his subtilty, and his 


1 «The speeches of Scaurus, who was a wise and virtuous man, were distin- 
guished by the utmost dignity, and by a certain natural imposing authority 
which led his audience to suppose that he appeared less in the character of an 
advocate than of a witness.’ 
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intuitive perception of the remotest consequences of any given premise, 
which render him so powerful as an advocate, have in this case only the 
effect of encumbering him with equal arguments and equal difficuliies on 
either side, and thus of keeping his mind in a state of logical suspense. 
This fxet is well known, and the consequence (I speak from general re- 
port) is, that in this department of Ins profession his practice is utterly 
disproportioned to his great experience and his uarivalled estimation.” 


Like every thing pertaining to Ireland, the Bar has its 
dark side, more gloomy in its cheerlessness than the other 
is pleasant in its brightness. 


“There is at the Irish bara much larger quantity of affliction than is 
generally known. The necessity of concealing calamity is in itself a 
great il!. The struggle between poverty and gentility, which the osten- 
tatious publicity of the protession in Ireland has produced, has, I believe, 
broken many hearts. If the Hall of the Four Courts were the Palace 
of Truth, and all its inmates carried a transparency in their bosoms, we 
should see a swarm of corroding passions at court in the breasts of many 
whose countenances are now arrayed in an aruficial hilarity of look ; 
and, even as it is, how many a glimpse of misery may be caught by the 
serutioizing eye that plerees through the faces into the souls of men! 
The mask by which it is sought to conceal the real features of the mind 
will ofien drop off, and intimations of affliction will, upon a sudden, be 
involuntarily given. ‘This is the case even with those whom the world 
is disposed to account among the prosperous ; but there is a large class, 
who, to an attentive and practised observer, appear habitually under the 
influence of painful emotion. ‘The author of *Vathek ’ (a man conver 
sant in affliction) has represented the condemned pacing through the Hall 
of Eblis with the same slow and everlasting footfall; and I confess that 
the blank and dejected air, the forlorn and hopeless eye, the measured 
and heart-broken pace, of many a man, whom | have observed in his 
revolution through the same eternal round in the Hall of the Four Courts, 
have sometimes recalled to me the recollection of Mr. Bicktord’s melan- 
choly fancies. 

It I were called upon to assign the principal cause of the calamities 
of which so many examples oceur at the Irish bar, | should be disposed 
to say that their chief source lay in the unnatural elevation to which the 
members of that body are exalted by the provineial inferiority 10 which 
Ireland is reduced. ‘The absence from the metropolis of the chicf pro- 
prietors, and indeed of almost all the leading gentry, has occasioned the 
substitution of a kind of spurious aristocracy. An Irish barrister is in- 
debted for his importance to the insignificance of his country ; but this 
artificia! station becomes eventually a misfortune to those who are depen- 
dent upon their daily exertions for their support; and who, instead of 
practising those habits of provident frugality which are imposed by their 
comparative obscurity upon the cloistered tenants of the two ‘Temples, 
become slaves to their transiiory consequence ; and, after having wasted 
the hard earnings of their youth and manhood in preposterous efforts at 
display, leave their families no better inheritance than the ephemeral 
sympathy of that public whose worthless respect they had purchased at 
so large a cost. Let any man look back to the numerous instances in 
which appeals have been made to the general commiseration upon the 
decease of some eminent member of the bar, and he will not be disposed 
to controvert the justice of this censure upon the ostentatious tendencies 
of the profession. 


4 
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Ireland is, I believe, the only country where there exists among the bar 
this preposterous tendency to ostentatious expense. ‘The French bar, 
fur example, live in respectable privacy, and are wholly free from ex- 
travagauee. Itis, | faney, a mistake to suppose that the profits of the 
more eminent among them are too inconsiderable to permit of the silliness 
of display. The fees paid to French counsel of reputation, for their 
opinions, are large. ‘Those opinions, indeed, are elaborate essays upon 
the law, and are called * Consultations.’ ”’ 


Mr. Lefroy, now Chief Justice of the Queen’s Bench, is 
avery religious man, which gives occasion to Mr. Sheil 
to remark on the sublunary nature and tendencies of the 
Bar. Without detaining ourselves with this speculation, 
we proceed to quote his description of Mr. Lefroy as Judge 
of Assize. 


** Sergeant Lefroy will, in all likelihood, be shortly ra‘sed to the 
Bench.'! He has already officiated upon one occasion as a judge of as- 
size, in consequence of the illness of some of the regular judges, and gone 
the Munster cireuit. His opinions and demeanor in this capacity are not 
undeserving of meution: they have attracted much attention in Ireland, 
and in England have not escaped observation. Armed with the king’s 
commission, he arrived in Limerick in the midst of those dreadful scenes, 
to which wo country in Europe affords a paralle!.2 All the mounds of 
civil institutions appeared to have been carried away by the dark and 
overwhelming tide, which was running with a tremenduvus current, and 
swelling every day into a more portentous magnitude. Social order 
seemed to be at an end. A wild and furious population, barbarized by a 
heartless and almost equally savage gentry, had burst through the bonds 
by which its madness had been hitherto restrained, and rushed into an in- 
surrection, in which the animosities of a civil were blended with the 
ferocity of a servile war. Revenge and hunger emp'oyed their united 
excitations in working up this formidable insanity. Reckless of the loss 
of an existence which afforded them no enjoyment, the infuriated vietims 
of the landlord and the tthe proctor extended te the lives of others the 
same estimate which they set upon their own ; and their appreciation of 
the value of human breath was illustrated in the daily assassinations, 
which were devised with the guile, and perpetrated with the fury, of an 
Indian tribe. The whole country smoked with the traces of devastation 
— blood was shed at noon upon the public way — and crimes even more 
dreadful than murder made every parent tremble. 

Such was the situation of the county of Limerick, when the learned 
Sergeant arrived to administer a remedy for these frightful evils. The 
calendar presented almost all the possible varieties whigh guilt could as- 
sume, and might be designated as a hideous miscellany ot crime. The 
court-house exhibited an appalling spectacle. A deep and awful silence 
hung heavily upon it, and the consciousness that lay upon every man’s heart, 
of the frighitul crisis to which the county seemed rapidly advancing, bound 
up the very breath of the assembly in a fearful hash. ‘The wretched men 
in the dock stood before the judicial novice in a heedless certainty of their 





' He is now [1854], Chief Justice of the Queen’s Pench, having been ap- 
pointed in 1502, when Mr. Blackburne was made chancellor. M. 

2 The agrarian disturbances of 1821, chiefly arising out of the demands on 
the Catholics for tithes, to support the rich Protestant Church. M. 
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fate. A desperate independence of their destiny seemed to dilate their 
broad and expanded chests, and their powerful faces gave a gloomy token 
of their sullea indifference to death. ‘Their confederates in guilt stood 
around them with much stronger intimations of anxiety in their looks, 
and, as they eyed their fellow-conspirators in the dock, seemed to mutter 
a vow of vengeance for every hair that should be touched upon their 
heads. ‘The gentry of the county stood in the galleries with a kind of 
confession in their aspect, that they had themselves been participant in 
the production of the crimes which they were collected to punish, but 
which they knew that they could not repress. 

In this assembly, so silent that the unsheathing of a stiletto might have 
been heard amidst its hush, the learned Sergeant rose, and called tor the 
piece of parchment in which an indictment had been written. It was 
duly presented to him by the clerk of the crown. Lifting up the legal 
scroll, he paused for a moment, and said: * Behold in this parchment 
writing, the causes of all the misery with which the Lord has afflicted 
this unhappy island are expressed. Here is the whole mystery ot guilt 
manifestly revealed. All, all is intimated in the indictment. Unhappy 
men, you have not the fear of God before your eyes, and you are moved 
by the instigations of the Devil.’ ‘This address went beyond all] expecta- 
tion — the wretches in the dock gazed upon their sacred monitor with a 
scowling stare —the bar tipped each other the wink — the parsons 
thought that this was a palpable interference with my lord the bishop — 
the O’Gradys thrust their tongues into their cheeks, and O'Connell cried 
out, * Leather! ’ 

I have no room to transcribe the rest of this remarkable charge. It 
corresponded with the specimen already given, and verified the reterence 
to the fabulist. So, indeed, doves every charge delivered from the Irish 
bench. Mach man indulges in his peculiar propensities. Shed blood 
enough, cries old Renault. Be just, be humane, be merciful, says 
Bushe. While the learned Sergeant charges a confederacy between 
Beelzebub and Captain Rock, imputes the atrocities of the South to an 
immediate diabolical interposition, and lays at the Devil’s door all the 
calamities of Ireland.”’ 


We commend the work to our own Bar, as one that 


will furnish much entertainment and profitable informa- 
tion. Kk. D. 


NOTES TO LEADING CRIMINAL CASES. 


Reaina v. THursorn.® 
Apmil 30, 1849. 
Larceny — Lost Property — Animus Furandi. 


If a man find lost goods, and appropriate them with intent to take the en- 
tire dominion over them, really believing, when he takes them, that the 
owner cannot be found, he is not guilty of larceny. 

Bat if he takes them with such intent, really believing that the owner can 
be found, it is larceny. 


1 This mild-tempered gentleman may be remembered as one of the charac- 
ters in Otway’s very tragic tragedy of ‘ Venice Preserved.” M. 
21 Denison, C. C, 387, and 38 Cox, 453. 
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Tue prisoner was tried before Parke, B., at the Summer 
Assizes for Huntingdon, 1848, for stealing a bank note. 

He found the note, which had been accidentally dropped 
on the high road. There was no name or mark on it, 
indicating who was the owner, nor were there any circum- 
stances attending the finding which would enable him to 
discover to whom the note belonged when he picked it 
up; nor had he any reason to believe that the owner knew 
where to find it again. ‘The prisoner meant to appropriate 
it to his own use, when he picked itup. The day after, 
and before he had disposed of it, he was informed that the 
prosecutor was the owner, and had dropped it accidentally ; 
he then changed it, and appropriated the money taken 
to his own use. The jury found that he had reason to 
believe, and did believe it to be the prosecutor’s property, 
before he thus changed the note. 

The learned Baron directed a verdict of guilty, intimat- 
ing that he should reserve the case for further considera- 
tion. Upon conferring with Maute, J., the learned Baron 
was of opinion that the original taking was not felonious, 
and that in the subsequent disposal of it, there was no 
taking, and he therefore declined to pass sentence, and 
ordered the prisoner to be discharged, on entering iuto his 
own recognizance to appear when called upon. 

On the 30th of April, A. D. 1849, the following judgment 
was read by Parke, B. 

A case was reserved by Parke, B. at the last Hunting- 
don assizes. It was not argued by counsel, but the judges 
who attended the sitting of the court after Michaelmas 
Term, 1848, namely, the L. C. Baron, Parreson, J., Roure, 
B., Creswetx, J., Wituiams, J., Courman, J., and Parke, 
B., gave it much consideration on account of its importance, 
and the frequency of the occurrence of cases in some de- 
gree similar, in the administration of the criminal law, and 
the somewhat obscure state of the authorities upon it. 
[The learned Baron here stated the case. | 

In order to constitute the crime of larceny, there must 
be a taking of the chattel of another animo furandi, and 
against the will of the owner. This is not the full defini- 
tion of larceny, but so much only of it as is necessary to 
be referred to for the present purpose; by the term animo 
furandi is to be understood, the intention to take, not a 
partial and temporary, but an entire dominion over the 
chattel, without a color of right. As the rule of law 
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founded on justice and reason is, that actus non facit reum 
nisi mens sit rea, the guilt of the accused must depend on 
the circumstances as they appear to him, and the crime of 
larceny cannot be committed, unless the goods taken appear 
to have an owner, and the party taking must know or 
believe that the taking is against the will of that owner. 

In the earliest time it was held, that chattels, which 
were apparently without an owner, “nullius in bonis,” could 
not be the subject of larceny. Stamford, one of the oldest 
authorities on criminal law, who was a judge in the reign 
of Philip and Mary, says, (B. 1, ch. 16,) “ Treasure trove, 
wreck of the sea, waif or stray, taken and carried away is 
not felony.” “Quia dominus rerum non apparet, ideo 
cujus sunt incertum est.” For this he quotes Fitz. Abr. 
Coron. p. 187, 265; these passages are taken from 22 
Ass. 99; 22 Ed. 3, and mentioned only ‘treasure trove,”’ 
“wreck” and “waif,” and Fitz. says the punishment for 
taking such, is not the loss of life or limb. ‘The passage 
in 3 Inst. LOS, goes beyond this; Lord Coke mentions 
three circumstances as material in larceny. First, the tak- 
ing must be felonious, which he explains; secondly, it 
must be an actual taking, which he also explains; and 
thirdly, “it is not by trover or finding ;” he then proceeds 
as follows: “If one lose his goods and another find them, 
though he convert them ‘animo furandi,’ to his own use, 
it is not larceny, for the first taking is lawful. So if one 
find treasure trove, or waif or stray, (here wreck is omitted 
and stray introduced,) and convert them wf supra, it is no 
larceny, both in respect of the finding, and that ‘ Dominus 
rerum non apparet.’” The only authority given is that 
before mentioned, 22 Ass. 99; 22 Ed. 3. 

Now treasure trove and waif seem to be subject to a 
different construction from goods lost. ‘Treasure trove is 
preperly money supposed to have been hidden by some 
owner since deceased, the secret of the deposit having 
perished, and therefore belongs to the crown; as to wail, 
the original owner loses his right to the property by neg- 
lecting to pursue the thief. ‘The very circumstances 
under which these are assumed to have been taken and 
converted, show that they could not be taken from any 
one, there being no owner. Wreck and stray, are not 
exactly on the same footing as treasure trove and waif; 
wreck is not properly so called, if the real owner is known, 
and it is not forfeited until after a year and a day. 
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The word “estray” is used in the books in different 
senses, as may be seen in Com. Dig. Waife, F., where it is 
used in the sense of cattle forfeited after being in a manor 
one year and one day without challenge, after being pro- 
claimed, where the property vests in the crown, or its 
grantee of estrays; and also of cattle straying in the 
manor, before they are so forfeited. Blackstone, vol. 2, 
561, Stephens’ ed., defines estrays to be “such valuable 
animals as are found wandering in any manor or lordship, 
and no man knoweth the owner of them, in which case 
the law gives them to the sovereign.” 

In the passage in Stamford no doubt the word is used, 
not exclusively in the former sense, but generally as to 
all stray cattle, not seized by the lord. Now treasure trove 
and waif properly so called, are clearly “bona vacantia, 
nullius in bonis,” and but for the prerogative would belong 
to the first finder absolutely. 

‘Cum igitur thesaurus in nullius bonis sit, et antiqui- 
tus de jure naturali esset inventoris, nunc de jure gentium 
eflicitur ipsius domini regis.” Bracton Coron. L. 3, c. 3, 
p- 126. Wreck and stray in the sense we ascribe to those 
words are not in the same situation, for the right of the 
owner is not forfeited until the end of a year and a day, 
but Lord Coke in Constable’s case, 5 Rep. 108 a, treats 
wreck also as “nullius in bonis;” and estrays “ animalia 
vagantia,”’ he terms “ vacantia,”’ because none claims the 
property. Wreck and estray, however, before seizure, 
closely resemble goods lost, of which the owner has not 
the actual possession, and afford an analogy to which Lord 
Coke refers in the passage above cited. 

Whether Lord Coke means, what the language at first 
sight imports, that under no circumstances could the taker 
of the goods really lost and found, be guilty of larceny, 
is not clear; but the passage is a complete and satisfactory 
authority, that a person who finds goods which are lost 
may convert them animo furandi under some circumstan- 
ces so as not to be guilty of larceny. ‘The two reasons 
assigned by him are, that the person taking has a right in 
respect of the finding, and also that they are apparently 
without an owner, ‘“dominus rerum non apparet,” an 
owner, or the owner does not appear. 

The first of these reasons has led to the opinion that 
the real meaning of Lord Coke was not that every finder 
of lost goods, who takes animo furandi, is not guilty of 
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felony, but that if one finds, and innocently takes posses- 
sion, meaning to keep for the real owner, and afterwards 
changes his mind and converts to his own use, he is not a 
felon, on the principle that Lord Coke had previously laid 
down, viz., that “The intent to steal must be when the 
thing stolen cometh to his possession, for if he hath the 
possession of it once lawfully, though he hath animum 
furandi afterwards, and carrieth it away afterwards, it is 
no larceny,” and Lord Coke also cites Glanville, “ Furtum 
non est ubi initium habet detentionis per dominium ret.” 

It is said therefore that the case of finding is an instance 
of this — beginning with lawful title, which consequently 
cannot become a felony by subsequent conversion ; but if 
it be originally taken not for the true owner, but with 
intent to appropriate it to his own use, it is a felony, and 
of this opinion the commissioners for the amendment of 
the criminal law appear to have been, as stated in their first 
report. 

This opinion appears to us not to be well founded, for 
Lord Coke puts the case of lost goods on the same footing 
as waif and treasure trove, which are really bona vacantia, 
goods without an owner, and with respect to which, we 
apprehend that a person would not be guilty of larceny, 
thongh he took originally animo furandi, that is, with the 
intent not to take a partial or temporary possession, but to 
usurp the entire dominion over them, and the previous 
observations have reference to cases in which the original 
possession of the chattel stolen is with the consent of or 
by contract of the owner. But any doubt on this question 
is removed by what is said by Lord Hale, 1 P. C. 506. 
“If A. find the purse of B. in the highway, and take and 
carry it away, and hath all the circumstances that may 
prove it to be done animo furandi, as denying or secreting 
it, yet it is not felony. The like in taking of a wreck Or 
treasure trove,” (citing 22 Ass. 99,) “or a waif or stray.” 
Lord Hale clearly considers that it lost goods are taken 
originally animo furandi, in the sense above mentioned, 
the taker is not a felon; and when it is considered that by 
the common law, larceny to the value of above twelve 
pence was punishable by death, and that the quality of the 
act in taking animo furandi goods from the possession of 
the owner, differs greatly from that of taking them when 
no longer in his possession, and quasi derelict, in its inju- 
rious effect on the interests of society (the true ground for 


57* 
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the punishment of crimes), it is not surprising that such a 
rule should be established, and it is founded in strict jus- 
tice; for the cases of abstraction of lost property being of 
rare occurrence, when compared with the frequent viola- 
tions of property in the possession of an owner, there was 
no need of so severe a sanction, and the civil remedy might 
be deemed amply sufficient. Hawkins, B. 1, ch. 19, s. 3, 
Curwood’s ed., says, “Our law, which punishes all theft 
with death, if the thing stolen be above the value of 
twelve pence, and with corporal punishment if under, 
rather chooses to deal with them, (e. ¢., cases of finding, 
and of appropriating by bailees,) as civil than criminal 
offences, perhaps for this reason, in the case of goods lost, 
because the party is not much aggrieved where nothing 
is taken, but what he had lost before.” It cannot indeed 
be doubted that if at this day the punishment of death 
was assigned to larceny and usually carried into effect, 
the appropriation of lost goods would never have been 
held to constitute that offence, and it is certain that the 
alteration of punishment cannot alter the definition of the 
offence. ‘To prevent, however, the taking of goods from 
being larceny, it is essential that they should be presumably 
lost, that is, that they should be taken in such a place and 
under such circumstances, as that the owner would be 
reasonably presumed by the taker, to have abandoned 
them, or at least not to know where to find them. There- 
fore if a horse is found feeding on an open common or on 
the side of a public road, or a watch found apparently hid- 
den in a haystack, the taking of these would be larceny, 
because the taker had no right to presume that the owner 
did not know where to find them; and consequently had 
no right to treat them as lost goods. In the present case 
there is no doubt that the bank note was lost, the owner 
did not know where to find it, the prisoner reasonably be- 
lieved it to be lost, he had no reason to know to whom it 
belonged, and therefore though he took it with the intent 
not of taking a partial or temporary, but the entire domin- 
jon over it, the act of taking did not, in our opinion, con- 
stitute the crime of larceny. Whether the subsequent 
appropriation of it to his own use by changing it, with the 
knowledge at that time that it belonged to the prosecutor, 
does amount to that crime, will be afterwards considered. 

It appears, however, that goods which do fall within the 
category of lost goods, and which the taker justly believes 
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to have been lost, may be taken and converted so as to 
constitute the crime of larceny, when the party finding 
may be presumed to kuow the owner of them, or there is 
any mark upon them, presumably known by him, by which 
the owner can be ascertained. Whether this is a qualifi- 
cation introduced in modern times or which always existed, 
we need not determine. It may have proceeded on the 
construction of the reason of the old rule, “Quia Dominus 
rerum non apparet ideo cujus sunt incertum est,” and the 
rule is held not to apply when it is certain who is the 
owner; but the authorities are many, and we believe this 
qualification has been generally adopted in practice, and 
we must therefore consider it to be the established law. 
There are many reported cases on this subject. Some where 
the owner of goods may be presumed to be known, from 
the circumstances under which they are found; amongst 
these are included the cases of articles left in hackney 
coaches by passengers, which the coachman appropriates to 
his own use, or a pocket-book, found in a coat sent to a 
tailor to be repaired, and abstracted and opened by him. 
In these cases the appropriation has been held to be lar- 
ceny. Perhaps these cases might be classed amongst those 
in which the taker is not justified in concluding that the 
goods were lost, because there is little doubt he must have 
believed that the owner would kuow where to find them 
again, and he had no pretence to consider them abandoned 
or derelict. Some cases appear to have been decided, on 
the ground of bailment determined by breaking bulk, which 
would constitute a trespass, as Wynne’s case, Leach, 
C. C. p. 460, but it seems difficult to apply that doctrine 
which belongs to bailment, where a special property is 
acquired by contract, to any case of goods merely lost and 
found, where a special property is acquired by finding. 

The appropriation of goods by the finder has also been 
held to be larceny where the owner could be found out by 
some mark on them, as in the case of lost notes, checks, 
or bills, with the owner’s name upon them. 

This subject was considered in the case of Merry v. 
Green, 7 M. & W. 623, in which the Court of Exche- 
quer acted upon the authority of these decisions; and in 
the argument in that case difficulties were suggested, whe- 
ther the crime of larceny could be committed in the case 
of a marked article, a check for instance, with the name 
of the owner on it, where a person originally took it up, 
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intending to look at it, and see who was the owner, and 
then as soon as he knew whose it was, took it, animo 
furandi ; as in order to constitute a larceny, the taking 
must be a trespass, and it was asked when in such a case 
the trespass was committed? In answer to that inquiry, 
the dictum attributed to me in the report was used ; that 
in such a ease the trespass must be taken to have been 
committed, not when he took it up to look at it, and see 
whose it was, but afterwards, when he appropriated it to his 
own use, animo furandi, 

It 7 — a mistake to suppose, as Mr. Greaves has done 
(vol. 2, c. 14), that [ meant to lay down the proposition in 
the ge whe terms contained in the extract from the report 
of the case in 7 M. & W., which taken alone, seems to be 
applicable to every case of finding unmarked, as well 
marked property. It was meant to apply to the latter 
only. 

The result of these authorities is, that the rule of law 
on this subject seems to be, that if a man find goods that 
have been actually lost, or are reasonably supposed by him 
to have been lost, and appropriates them, with intent to take 
the entire dominion over them, really believing when he 
takes them, that the owner cannot be found, it is not lar- ’ 
ceny. But if he takes them with the like intent, though 
lost, or reasonably supposed to be lost, but reasonably be- 
lieving that the owner can be found, it is larceny. 

In applying this rule, as indeed in the application of all 
fixed rules, questions of some nicety may arise, but it will 
generally be ascertained whether the person acensed had 
reasonable belief that the owner could be found, by evi- 
dence of his previous acquaintance with the ownership of 
the particular chattel, the place where it is found, or the 
nature of the marks upon it. In some cases it would be 
apparent, in others appear only after examination. 

It would probably be presumed that the taker would 
examine the chattel as an honest man ought to do, at the 
time of taking it, and if he did not restore it to the owner, 
the jury might conclude that he took it, when he took 
complete possession of it, animo furandi. ‘The mere tak- 
ing it up to look at it, would not be a taking possession of 
the chattel. 

To apply these rules to the present case ; the first taking 
did not amount to larceny, because the note was really lost, 
and there was no mark on it, or other circumstance to indi- 
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cate then who was the owner, or that he might be found, 
nor any evidence to rebut the presumption that would arise 
from the finding of the note as proved, that he believed 
the owner could not be found, and therefore the original 
taking was not felonious; and if the prisoner had changed 
the note or otherwise disposed of it, before notice of the 
title of the real owner, he clearly would not have been 
punishable ; but after the prisoner was in possession of the 
note, the owner became known to him, and he then appro- 
priated it, antmo furandi, and the point to be decided is, 
whether that was a felony. 

Upon this question we have felt considerable doubt. 

If he had taken the chattel innocently, and afterwards 
appropriated it without knowledge of the ownership, it 
would not have been larceny, nor would it, we think, if 
he had done so, knowing who was the owner, for he had 
the lawful possession in both cases, and the conversion 
would not have been a trespass in either. But here the 
original taking was not innocent in one sense, and the 
question is, does that make a difference? We think not; it 
was dispunishable as we have already decided, and though 
the possession was accompanied by a dishonest intent, it 
was still a lawful possession, and good against all but the 
real owner, and the subsequent conversion was not there- 
fore a trespass in this case, more than the others, and con- 
sequently no larceny. 

We therefore think that the conviction was wrong. 


To constitute the finder of property actually lost, guilty of larceny, two 
things must coneur. 

First. The finder must, at the time of finding, have the intention of 
feloniously appropriating the chattel to his own use. 

Second. He must, at that time, either know the owner, or have the 
means of knowing him, or have reason to believe that he may be found. 

Ist. The felonious intent must exist at the time of taking. This is 
absolutely essential. The very definition of lareeny, when carefully con- 
sidered, necessarily implies this :— ‘+ In order to constitute the erime of 
larceny,”’’ says Parke, B., in the principal ease, ** there must be a taking 
of the chattels of another, animo furandi, and against the will of the 
owner.”’ There must, therefore, be a taking with (i. ¢. accompanied 
with) a felonious intent, and both must exist at the same time. If, there- 
fore, the finder of lost property carry it home, not then intending to steal 
it, but afterwards changes his mind, and either sells it, or converts it to 
his own use, intending to keep it, he is not guilty of larceny, however 
censurable he may be, in fore conscientia. And it ean make no difference 
that in the interval between the finding, and the subsequent appropriation, 
he actually learns who the owner is. ‘This is distinetly brought out in the 
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leading ease, and other decisions fully sustain the doctrine. One of the 
most recent and best considered cases on this subject is Regina v. Preston, 
8 English Law & Eq. R. 589, A. D. 1851. There the prisoner foand 
a bank note in the street with the owner’s name on the back, which he 
subsequently cashed, and appropriated the money. ‘The judge, before 
whom he was tried, told the jury that the impertant question for them to 
consider, was, at what time the prisoner first resolved to appropriate the 
note to his own use, for if at that time he knew the owner, or had reason 
to believe he could be found, he was guilty of larceny, and in substance 
they were instructed that it was not necessary that the felonious intent 
should exist at the time of finding. 

It was attempted to sustain this ruling on the ground, that if the finder 
kept the chattel awhile with an honest intention, he was then holding it 
merely for the true owner, hav ng but the bare custody, and not the actual 
possession of it, but as soon as he resolved to appropriate the note to his 
own use, he converted the lawful custody into an unlawful possession, 
and thus at that time was guilty of a trespass and of a new taking ; 
thus the taking and the felonious intent coneurred. But this reasoning 
was not approved by the court, and the conviction was quashed, Lord 
Campbell saying : —** J am of opinion that this conviction cannot be sup- 
ported. Lareeny supposes a taking animo furandi. There must always 
be a taking ; but in the present case it is quite consistent with the direction 
of the learned Recorder, that the prisoner might be guilty of larceny, 
though when he took possession of it, with a full knowledge of the nature 
ot the chattel, he honestly intended to return it to the owner whensoever 
he might be found ; because he puts it, that the important question is, at 
what time the prisoner first resolved to appropriate it to his own use. But 
when was the taking? It is said, that whenever he changed his mind and 
formed the dishonest purpose of appropriating the note to his own use, that 
then he took it constructively from the possession of the owner; but that 
dishonest purpose may have first come into his mind when he was lying in 
bed at a distance of many miles from the place where the note was. It 
seems to me, that that operation of the mind cannot be considered a taking, 
and that, as there was no taking except the original taking, which might 
have been lawful, the conviction must be reversed. It is unnecessary to 
go into authorities upon this subject, after the elaborate judgment of my 
brother Parke in Thurborn’s case.” 

And in Miljurne’s case, 1 Lewin, 251, A. D. 1829, Bayley, J., told 
the jury that in order to convict a prisoner who had taken up a coat left 
lying upon a stone by the roadside, that * they must be of opinion, that, 
at the time, the prisoner took the coat, he did so anime furandi. To the 
same effect is Regina v. Breen, 3 Craw. & D., C. C. 30, A. D. 1843. 
In the People v. Anderson, 14 Johns. 294, A. D. 1817, also, it was ex- 
pressly held that the dead fide finder ef lost property cannot be guilty of 
lareeny, by any subseyuent telonious appropriation of it. If by bond fide 
finder, the court in that case meant that the finder neither knew, nor had 
the means of ascertaining the owner at the time of finding, the case is 
eutirely correct both upon principle and authority. The facts were that 
the prisoner found a trunk in the highway, which had fallen from a stage 
coach. He earried home the trunk and appropriated the contents. It 
does not appear that the trunk was marked, or that the finder had any 
means of ascertaimng the owner; if he had, the instruction of the chief 
justice to the jury was certainly right, and the final decision of the case 
was wrong. ‘The jury were told that if the prisoner first took the trunk 
with :néent to steal, he was guilty of larceny, and in forming their opinion 
upon that point, they had a right to take into consideration the subsequent 
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conduct of the prisoner, as well as the other cireumstances in the case, 
The jury found him guilty, and the verdict was set aside by the Supreme 
Court. The whole argument of the court above, rests upon the idea that 
the fraudulent intent must accompany the taking, which is certainly true, 
and the judge below ruled precisely in accordance with this proneiple. 
Bat probably the case was rightly decided, as there is no indication that 
the finder ever knew the owner. Much is said in this, and other cases, 
about lost property not being the subject of larceny. If by that, is meant, 
it cannot be stolen, it is entirely wrong. It is as much the subjeet of 
larceny as any property, and if the taking and fraudulent intent co-exist 
with knowledge of the real owner, the crime is complete. ‘The courts in 
one Siate have entirely erroneously held in Porter v. State, Mart. & 
Yerg. 226, and in subsequent cases, that a finder of lost property was not 
guilty of Jarceny, although he Anew (he owner at the time ot finding, be- 
cause he did not commit a trespass in obtaining possession of it. Aud the 
same false reasoning has led the same court to declare it no larceny for A. 
to fraudulently obtain possession of the property of B. under the pretence 
of hiring, but really with the then existing intention of stealing it, and 
afterwards selling 1, because he obtained possession Without 4 trespass, 
Fether v. The State, 9 Yerg. 297. But both these decisions are certainly 
anomalous. : 

The principle above laid down that the felonious intent must exist at the 
time of finding, is also sustained by well settled analogies ; for if property 
of A. comes into the possession of B. in any manner, not amounting to 
trespass, and 1B. subsequently fraudulently appropriates it, but not having 
an intention to do so originally, it is not Jarceny, as many cases establish, 
Thus where the prisoner saved some of B.'s property from his house 
which was on fire, and took it home, but the next morning concealed it 
and denied all knowledge of it; but the jury having found that she origi- 
nally tovk it, merely froin a desire of saving it for the owner, and that she 
had no evil intention until afterwards, all the judges held this to be no 
Jarceny. Rex v. Leigh, 2 East, P. C. 694, A. D. 1800) So where a 
letter was delivered to the prisoner by mistake, it being addressed to the 
same name, and he opened it, and took out a bill of exchange, without 
knowing the mistake, but subsequently appropriated it to lis own use, 
afier he knew it did not belong to him, this was held no Jareeny, as there 
was no animus furandi, when the bili was first received. tea v. Mucklow, 
1 Mo. ©. C. R. 160, A. D. 1827. 

So where A. borrows property for a special purpose, and afier that 
purpose is accomplished, neglects to return it, and afterwards disposes of 
it, this is not larceny, if A. had no felonious intention when he orginally 
took the property. Rex v. Banks, Russ. & Ry. 441, A, D. 1621, over- 
ruling the earlier cases contra ; and see Regina v. Steer, 1 Denison, C. C, 
349, A. D. 1848; S. C. 3 Cox, 187. 

So where property is bailed to a person to carry, or transport, and 
during the transit he fraudulently appropriates it (not breaking bulk) from 
a design not conceived until atter the bailment commenced, this is not 
larceny. Rex v. Reilly, 1 Jebb, 51, A. D. 1826. 

And in lke manner where property is delivered to a mechanic to 
repair and he receives it without any traudulent intent, but afterwards 
resolves to appropriate it, and sells it as his own, this is not larceny. 
Rex v. Levy, 4 Car. & P. 241, A. D. 1830; Regina v. Thrisile, 3 
Cox, 575, A. D. 1849. Or, where A. hires a horse with honest 
intentions, but afterwards sells him from want of money or other 
cause, and appropriates the proceeds, he is not guilly of larceny. 
Regina v. Cole, 2 Cox, 340, A. D. 1847. Or, where the horse of A. is 
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delivered to B. to be kept, and B. afterwards sells it as his own. Rer v. 
Smith, 1 Mo. C. C. R. 473, A. D. 1836. So, when a letter is given to 
a carrier to carry from A. to B., and he opens the letter on his way and 
removes a bank note inclosed, but delivers the envelepe, he is not guilty 
of lareeny, if the jary find he had no intention of stealing the money when 
it was delivered to him. Regina v. Glass, t Denison, C. C. 219, A.D. 1847. 

The reader will of course easily distinguish these cases trom those 
where the original possession was obtained by a érespass; for in such case 
a fraudulent appropriation, although not contemplated until after the 
property had been some time in the possession of the wrong-dver, is as 
much larceny, as if the felonious intent existed at the reception of the 
property. Regina v. Riley, 14 English Law & Eq. R. 544, A. D. 1853. 

We have said above, that the felonious intent must exist at the time of 
finding, and that if such intention is only an afterthought, no larceny is 
committed. It may be difficult to say how soon after the finding this 
intent must take possession of the mind, but we think it should accompany 
and forma part of the first act of taking. A very delicate application of 
this principle occurred in State v. Roper, 3 Dev. 473, A. D. 1832. 
There the prisoner found a shaw] in a promiscuous assembly, and picking 
it up, in the sight of several persuns, placed it where it could be 
seen, aud left it there a few minutes, but leaning his body against it. No 
one claiming it, he took the shaw! from where it hung, secreted it under 
his coat, and left the company, appropriating the shawl to himself. It 
was held, that unless the fraudulent intent existed in the prisoner's mind, 
when he first picked up the shawl, he was not guilty of larceny by the 
subsequent appropriation of it, even though he knew the owner, or had the 
means of discovering her when he took the shaw! from its place of deposit, 
because the shawl being in the prisoner's possession, from the time he 
first took it up, until he finally carried it away, and consequently there 
being no new taking in the last act, at which time the felonious intent first 
existed, the two things did not concur in point of time. ‘The principle 
recognised in the case is clearly right ; the application of it te ihe existing 
facts may perhaps be open to some doubt. 

2d. ‘The finder must, at the time of finding, either know the owner, or 
have the means of ascertaining him, or have reason to believe he can be 
found. 

If the finder does know that he can find the owner, and takes away the 
property animus furandi, he is undoubtedly guilty of larceny. Rex v. 
Pope, 6 Car. & P. 346, A. D. 1834; The State vy. Weston, 9 Conn. 
527, A. D. 1833, where the prisoner, who could read, found a pocket- 
book in the highway, with the owner’s name legibly written upon it in two 
places. ‘The same principle was considered as beyond question in the 
ease of The State v. Ferguson, 2 MeMul. 502, A. D. 1837, and in Rez 
v. Beard, | Jebb, 9, A. D. 1822. The defendant found a check payable 
to Robert King, which he immediately afterward presented to the bank for 
payment, declaring that he had received it from Mr. King, which being 
denied, he then said he received it from some unknown person, with in- 
structions to collect. This was held by all the judges to be larceny, 
although the money was not in fact paid him. 

But if there are no marks upon the property, or other indicia by which 
the owner can be found, the appropriation to the finder’s use does not 
amount to larceny, although he knew the property was not his own. 
Regina v. Mole, 1 Car. & K.417, A. D. 1844; Tyler v. The People, 1 
Bree. 227, A. D. 1°29; The People v. Cogdell, 1 Hill, 94, A. D. 
1811; Lane v. The People, 5 Gilman, 305, A. D. 1848. And in both 
of last two cases, it was said the finder was not bound to take any means 
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to discover the owner: he must know him tnstanéer from marks about the 
property or otherwise, for if he ascertains the owner afterwards, and after 
he has for some time had possession of the property, he is not guilty of 
larceny, although he meant to keep the property when he first found it. 
This is clearly involved in the leading case, and in Regina v. Preston, 
supra. 

If, however, the finder has reason to believe from the circumstances, or 
place where the property is found, that he knows or can find the owner, 
and he fraudulently appropriates it, he is guilty of larceny, although there 
were no marks of ownership on the article itself. Regina v. Kerr, 8 
Car. & P. 176, A. D. 1837, where a servant found a roll of bank notes 
in a passage of her master’s house, and did not inform her master, but 
denied she had the money. 

Regina vy. Peters, 1 Car. & K. 245, A. D. 1843, where the prisoner 
found some personal jewelry in the prosecutor's garden, and took it away, 
with intent to appropriate it to his own use. Lawrence v. The State, 1 
Humph. 228, A. D. 1839, where a barber found a pocket-book on his 
table which had been left by a customer, and took possession of it, and 
when asked for it by the owner, denied al! knowledge of it. Curtwright 
v. Cartwright, 8 Ves. 406, A. D. 1802, where a bureau was delivered 
by the owner to a carpenter to repair, and he finding money in a secret 
drawer, fraudulently appropriated it to his own use. Merry v. Green, 7 
M. & W. 623, A. D. 1841, where it was held that if the purchaser of a 
bureau finds money secreted in a private drawer, and fraudulently appro- 
priates it to his own use, he is guilty of larceny, unless he had reasonable 
ground to believe that the bureau was sold wath ils contents. The People 
v. MeGarren, 17 Wend. 460, A. D. 1837, where property was left by 
mistake in the prisoner’s store, and he concealed it, and then denied all 
knowledge of it. Wynn's case, 1 Leach, 460; 2 East, P. C. 661, A.D. 
1786, where a coachman found a box on his coach which he must 
have known belonged to a passenger whom he had carried. Lam's case, 
2 Fast, P. C. 664, A. D. 1694, is to the same point. So where a ser- 
vant of a railway company finds the property of a passenger accidentally 
left in a railw iy carriage, he is guilty of larceny if, instead of taking it to 
the station or superior officer, he appropriates it to his own use. Regina 
v. Prerce, 6 Cox, 117, A. D. 1852. 

In each and all these cases, the property taken can hardly be considered 
lost property, but rather property /e/t, and therefore the rule of lost prop- 
erty would not apply. 

By statute in some States it is made the duty of finders of lost property 
to advertise it, or cause it to be publicly cried, &c. 

Rev. Stat. of Mass. c. 56; Rev. Stat. of N. H. ¢. 139; Rev. Stat. of 
Conn. p. 624-5; Rev. Stat. of Vt. p. 415. And it has beea held that if 
the finder neglects to do so, and appropriated the property to his own 
use, he is guilty of larceny. State v. Jenkins, 2 ‘Tyl. 379, A. DD. 1803. 
And the language of some judges seems to imply that making search 
for the owner is a common law duty. 

Thus in Regina v. Coffin, 2 Cox, 44, A. D. 1816, it was held to be 
larceny if a person finds lost property and appropriates it to his own use 
without making endeavors by advertisement or otherwise to find the owner, 
although he was utterly ignorant of the owner at the time of the finding ; 
unless he had reason to believe that the property was abandoned by the 
owner. See also the opinion of Coleridge, J. in Regina v. Reed, Car. 
& M., 307, A. D. 1842. And the case of Rez v. , 1 Craw. & D., 


C. C. 161, note, inclines the same way. 
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But the cases of The People v. Cogdell, 1 Hill, 94, and Lane v. The 
People, 5 Gilman, 305, are entirely opposed to that doctrine. 

The only remaining point proposed to be considered is, what appropri- 
priation of the property by the finder is necessary in order to make the 
felony complete. ‘The finder may take it away with one of three motives ; 
either to keep it and use it as his own, intending to deprive the owner of 
it entirely, or to keep it safely for him and return it when the rightful 
owner is ascertained, or, lastly, to keep it to see if a reward is offered, and 
then to return it upon payment of the reward. In the first case there is 
no doubt he is guilty of larceny, and in the second it is equally clear he is 
not. In the latter case it may not be so well settled. In some English 
cases, it has been considered larceny, if the property was taken in order to 
exact a reward, and was not to be delivered up unless the reward was 
paid. Regina v. Spurgeon, 2 Cox, 102, A. D. 1816; Regina v. Peters, 
1 Car. & K. 245, A. D. 1843. 

On the other hand, in a more recent case, where the verdict was, — 
‘* We find the prisoner not guilty of stealing the watch, but guilty of 
keeping it in hope of reward from the time he first had it,’ the whole 
Court in Exchequer Chamber held it to be no larceny. Regina v. York, 
3 Cox, 181, A. D. 1818; S C. 1 Denison, 342; and see Regina v. 
Breen, 3 Craw. & D., C. C. 30, A. D. 1843. 

And if the finder of lost property for which a reward has been offered, 
has a lien on the property for the reward, and is not liable for it in trover, 
until the loser tenders the reward, as was held in Wentworth v. Day, 3 
Met. 352, there seems to be good reason for the principle that if property 
is lost for which a reward is offered, the finder may honestly take home 
the property and keep it for the sake of securing the reward, and with a 
determination not to give it up until the reward is paid without being 
guilty of larceny. But suppose lost property is found, and the finder 
takes it away, intending, if a reward is offered to return it and take the 
reward, and if not to keep it, what then, is he guilty of larceny or not? 
The opinion of the judge in Regina v. Spurgeon was that it was larceny. 
But see Regina v. Peters, supra; Regina v. Breen, 3 Craw. & D., C. C. 
30, A. D. 1843. E. H. B. 
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United States District Court for the District of 
Massachusetts, December Term, 1853. 


Watrer ALLEN et au. v. R. C. Mackay ert AL. 


Collision —- Damages for — What included -- Construction of Statute 
1851, c. 43, § 3 — Evidence — Experts — Freight pending. 

It is the established rule in this court that, in a case of collision, if both parties 
are in fault, the loss must be divided. 

Where sailing vessels are approaching each other, one close-hauled the other 
going free, it is the duty of the latter to clear the former. This is a general 
rule, and like other general rules subject to the variation which particular 
circumstances may impose. 

A vessel lost by a collision is to be paid for at her value when lost. By the 
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statute of 1851, c. 43, § 3, the owners of the vessel in fault are liable to 

the extent of the ‘‘ freight then pending,’’ as well as the value of their 
ant the term ‘* freight ’’ includes the earnings of theevessel in transporting 

the goods of er owners. 

Tis was a cause of collision. The libellants were the 
owners of the barque Hindoo, of Newcastle-on-Tyne, 
which sailed from Liverpool in January, 1851, on a voyage 
to Aden, in the Red Sea, with a cargo of coal. 

On the 24th of March, 1851, at about one o'clock at 
night, the Hindoo being then in lat. 5° 22'S. and lon. 25° 
17’ W., the wind being the south- east trade, and blowing 
about S. S. E., the Hindoo being close hauled on the lar- 
board tack, with all plain sails set, and going about five 
knots, the watch on her deck saw a large ship bearing 
down towards them, with all sails set, including studding- 
sails alow and aloft, and going dead before the wind at 
about nine or ten knots. The ship proved to be the John 
Quincy Adams, of Boston, owned by the respondents. 

The captain of the Hindoo was calied, came on deck 
and corrected his reckoning; supposing, as he testified, 
that the ship intended to speak him. Finding, however, 
that she was coming too close, he hailed her to port her 
helm, as did also the mate and all the watch. 

The helm of the Adams, however, was put first to star- 
board and then to port, but at what precise time these or- 
ders were given, and whether her course was changed essen- 
tially or not from the time she was first seen, was disputed. 

The master of the Hindoo testified that he saw the 
Adams obey her helm when it was put to starboard, and 
that he then perceived that a collision was unavoidable, 
and gave orders to put up the helm of his own vessel and 
square her after-yards, in order to diminish the force of the 
shock. 'This order was given and o! beyed, but the Hingoo 
had not time to get round, when the Adams struck her just 
aft the mainmast and cut her down to the water’s edge, so 
that she sunk in fifteen minutes or less, the officers and 
crew saving themselves by the bowsprit of the Adams. 

Much conflicting evidence was given as to the state of 
the atmosphere on the night of the collision, whether clear 
or hazy; as to whether the vessels respectively pursued 
the proper course, and as to the state and condition of the 
Hindoo. 

Spracue, J. Some of the main and leading facts in 
this case are not disputed — the total loss of the Hindoo, 
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by collision with the John Quiney Adams; the cime and 
place where this disaster happened; the tacks on which 
the vessels were sailing. There is no doubt that the sea 
was smooth and the night fair, with a moon, but whether 
there was any, and if so, how much haze or fog, is in con- 
troversy. 

Upon this point, the evidence satisfies me that there was 
not so much haze as to make this a case of inevitable ac- 
cident. It is certain that the Adams was seen a mile and 
a half, some witnesses say two miles off. And I am satis- 
fied that the Hindoo might have been seen from the Adams 
at least three quarters of a mile off. ‘This is the testimony 
of Captain Nickels, the master of the Adams. 

The collision, then, ought to have been avoided. One 
party or the other, or both, must be in fault. If both, the 
loss must be divided ; this is the settled rule in Admiralty. 
Some doubt has been expressed on this point, at the bar, 
but it is the established doctrine of this court. 

1. Was the Adams in fault ? 

[t was her duty to clear the Hindoo, because she was 
going free, and the barque was close-hauled. ‘Lhe veesels 
were approaching each other, nearly at right angles, and 
under these circumstances it was the duty of the Adams to 
go under the stern of the Hindoo. It has been said at the 
bar that there is no general rule, and experts have so testi- 
fied here, but this is a mistake. ‘There are general rules, 
and it is very important that they should be known, in 
order that when vessels meet each other suddenly, each 
may at once adopt the proper measures. 

These rules are, of course, liable to exceptions and mod- 
ifications. Thus, if the vessel which is bound to give 
way, or to take a particular direction, cannot do so with 
safety, by reason of the proximity of the shore or of other 
vessels, she cannot be required to run the risk; but subject 
to such variations as peculiar circumstances of this sort 
may impose, there are general rules which should be 
known and adhered to. 

In this case the ship should have gone under the stern 
of the barque, because, by doing so, the vessels would be 
constantly increasing their distance from each other, and 
because this course would not require, on her part, any cal- 
culation upon the rate of speed at which the other vessel 
was going. 

The Adams had ample time to do this, for she might 
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have seen the Hindoo at the distance of three quarters of 
a mile, as I have already observed ; and if she had attempt- 
ed to do so when within half a mile, or a quarter of a 
mile, with a smooth sea, and with the headway which she 
had, there is no doubt that she would have cleared the 
barque. It is so testified by the experts called by the re- 
spondents. She did not do so, and the inference would 
seem to be pretty strong that she must have been in fault. 

A good deal has been said about the lookout kept on 
board the Adams. The build of the ship and the position 
of her sails were such that from the quarter-deck they 
could not see much, if at all, forward of the beam, nor 
could the men of the watch, excepting from the topgallant- 
forecastle. 

Some doubt has been raised as to the number of men 
on the topgallant-forecastle. lam satisfied that there was 
but one individual there; he was seventeen years old, 
and rated as a boy. The mate says that another man, 
named Driscoll, was also there; but the boy himself and 
one other witness say that there was but the boy; and the 
captain says that his rule required but one, and that he 
considered that sufficient; the mate says that when the 
bell was struck aft, at half-past twelve, it was not struck 
forward, as it should have been, and that he went forward 
and spoke to the boy; he does not say that he spoke to 
any one else. Nor is Driscoll himself called, although he 
was in Boston after the suit was brought, and after one or 
more depositions had been taken by the libellants, and 
although if this statement of the mate is correct, he was 
the most important witness for the respondents. This 
omission would have weight if there were doubt as to 
the fact of the lookout. I have none. 

I do not consider this boy was lookout. sufficient. The 
respondents ought to have had a man there; one who, if 
an emergency arose, would be able to give the proper 
order. In this very case, the boy cried starboard, which 
was wrong. The moment the captain came on deck, he 
at once gave the order to port the helm, although from the 
quarter-deck he could not see the Hindoo; but he says 
that he knew that any vessel they should meet in that 
place would be sailing in the direction which the Hindoo 
actually was taking, in which case the order should have 
been to port the helm. And he was right. 

58* 
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The Adams, then, was to blame for not seeing the Hindoo 
sooner, and for taking the wrong course after she was seen. 

2. The next question is, was the Hindoo to blame? It 
is said that she intended to speak the Adams, and that she 
ought, therefore, to have shown a light, and none was 
shown. But if she did nothing to carry out this intention, 
did not alter her course nor deaden her way, she is not to 
be accounted blameworthy for any intention. 

The Hindoo was justified in presuming that the Adams 
would keep out of the way; she had a right to keep her 
course. 

It is contended that she deadened her way, first by back- 
ing her topsail, secondly, by taking in her gaff-topsail. 

It is doubtful whether she did take in her gaff-topsail, 
and the only two witnesses who speak of it do not say 
when it was done. 

The evidence as to the main-topsail is quite clear, that 
it was not backed till just before the collision, when there 
was great danger, and then she had a right to do it, in 
order to try to evade or diminish the imminent shock. If 
the gaff-topsail was taken in or let go, it was probably 
done at the same moment. I do not think, therefore, that 
the Hindoo was in fault, and the decree must be for the 
libellants. 

‘The case was sent to an assessor, and upon the report 
made by him, several questions were argued. 

Seracue, J.— The Hindoo is to be paid for at her value 
when lost. The master reported her value at the port of 
departure to be £3500, and he has, upon a rehearing, decid- 
ed that he can ascertain no diminution of value, from the 
time of her leaving Liverpool up to the day of her loss. 
In his estimate, he has deducted £500 from the value 
which the witnesses aflixed to the vessel, because he was 
satisfied from the testimony as to the leak, that she could 
not have been so well repaired after her former voyage, as 
those witnesses have supposed. 

The respondents contend that the leak was a great and 
increasing one, and that the vessel would have been 
obliged to put into Rio for repairs ; and experts were called 
to show that the repairs at Rio would have been very 
expensive. 

‘he evidence is very contradictory. I do not think 
it proves that the leak was an increasing one; the weight 
of testimony is the other way. ‘Then as to the testimony 
of the experts; they were asked what they should judge, 
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from the whole evidence, would be the expense of repairs at 
Rio. This was not the proper mode of examining wit- 
nesses. ‘The evidence was contradictory and voluminous, 
and instead of thus asking them, in the first place, to 
judge of the resuit of the evidence, and then their opinion 
as experts upon that result, a suppositious case should have 
been put to them for their opinion, and the court would 
have judged whether that case existed. It is no part of 
the duty or power of experts to decide upon contlicting 
evidence. And [ cannot tell what evidence they adopted ; 
certainly not that of the captain and mate, who testified 
that there was no leak, 

There does not appear to be any evidence in the case, 
from which any one can say what the cause of the leak 
was; and therefore [ cannot adopt these opinions of the 
experts, nor could they, with any certainty, estimate the 
amount of repairs required, nor the sum which they would 
cost. 

The libellants, on the other hand, think that too much 
has been allowed for the leak. [am convinced, by the 
whole evidence taken together, that the vessel leaked a 
good deal, and I cannot disturb the master’s report as to 
the allowance to be made for it. Assuming the master to 
be correct in his estimate of the value at the port of de- 
parture, I think it is for the respondents to show a deterio- 
ration or depreciation after the vessel sailed. This they 
have not done. I have already considered the evidence 
concerning the leak, and it does not show that the leak 
increased, or that any thing occurred to injure the vessel 
from the beginning of the voyage. I think, therefore, the 
value at the port of departure must be taken, (as the mas- 
ter has taken it), to be the value at the place of the 
disaster. é 

Another question of considerable interest has been raised 
and discussed; whether, under the statute of the United 
States, (1851, c. 43, § 3), limiting the lability of ship own- 
ers to the value of the vessel and freight then pending, 
the freight of the Adams is to be brought in; the same 
persons owning the vessel and cargo. 

This is a new question, so far as [ know. No eases have 
been cited at the bar, and I suppose there are none. Under 
the English statute the question cannot arise, as it Is pro- 
vided for in terms. 

It is argued that no freight was to be paid in this case, 
and therefore that none was pending. I think, however, 








692 Recent American Decisions. 


that freight is often used in a sense broad enough to cover 
this case. 

The old proverb was, “ freight is the mother of wages.” 
If you take this literally, and extend to it the rule con- 
tended for here, it would exclude the sailors from wages 
where the owner carries his own goods in his ship. 

[ think the expression freight pending, is perhaps a little 
broader than that of the English statute, freight due or to 
grow due, and I think it may fairly cover the increased 
value of goods conferred on them by their carriage, and 
which is just as real a gain to the owner of the vessel, and 
just as real a payment by the owner of the goods in the 
one case as in the other. I take into consideration, also, 
that this statute limits a responsibility which existed at 
common law, and therefore must not be extended; but 
that in a doubtful case the presumption will rather be in 
favor of the general rule. I think that the earnings of the 
vessel in transporting the goods of the owner may well be 
deemed freight, within the meaning of this statute, and 
the amount will be what would have been a fair compen- 
sation for transporting the same goods had they belonged 
to other persons. 

Decree for the libellants for £3500, the value of the Hin- 
doo, and for £900 freight. Total, £4400, or $21,315.36, 
with interest from the date when the vessel would have 
arrived in the ordinary course of such a voyage,! $3406.84. 

William Nohier and John Lowell, for libellants; WS. 
Bartlett and FE. D. Sohier, for respondents. 


SrepHen Wueatcey v. Levi J. Horcnxiss. 


Quantum meruit for Seamen's Services — Costs in Adnuralty, Security 
for. 

The measure of value for the services on board ship of a green hand who has 
shipped as an able seaman when not competent to perform the duties of such 
a seaman, so that he is entitled only to what his services were worth, is not 
the wages which he could command in port, but his value to the ship under 
all the circumstances, 

The practice in the Admiralty of exempting seamen from giving security for 
costs, is on account of their presumed inability. 

Any person may sue there without giving such security, upon proof of ina- 
bility. 

This na is not necessarily extended to the right to appeal. And where there 
was evidence which created a probability that a seaman was able, the court 
ordered him to give security for such costs as the appellate court might de- 
cree, unless he should prove himself unable to do so by satisfactory affi- 
davits. 
1 A separate libel was filed for the cargo, and interest was allowed on its value 

om the date of the loss. 
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Tuis was a libel filed by a seaman of the ship Harvard, 
against the master, for wages during her late voyage from Cal- 
cutta to Boston. The respondent admitted that the libellant 
shipped at Calcutta as an able seaman, and by the articles was 
entitled to thirty dollars per month, but alleged that the libel- 
lant was grossly incompetent to perform the duties of an able 
seaman, and was so ignorant of all ship's work, that he was not 
worth on board more than half able seaman’s wages; and that 
the respondent had tendered to him the sum of fifteen dollars 
per month, as full compensation for his services during the 
voyage. 

Spraaur, J. — After stating that upon tlie evidence he 
thought that the libellant was not an able seaman, remarked that 
there was more difficulty in deciding what amount of compen- 
sation should be accorded to him for such services as he rendered 
on board of the ship. Having failed to execute his contract as 
set forth in the articles, he has no right to claim the thirty dol- 
lars per month, which were the wages therein stipulated; but 
only such a sum as his services fairly deserved. In applying a 
quantum meruit to seamen’s services, there is much difficulty. 
In case of services rendered on shore, when a laborer brings an 
action against his employer for their value, it is competent for 
liiut to prove the market value of similar services, as one element 
to show the value of his own services in the particular case. But 
the master on shore has the power to discharge an incompetent 
servant when he chooses, and to substitute another in his place. 
At sea there is no power of substitution; and the master must 
continue an inefficient or ignorant seaman to the end of the 
voyage. Beside this, the ship needs but a limited number of 
hands, and those are distributed into able seamen, ordinary sea- 
men, green hands and boys, from each of which classes are 
expected peculiar services, and of each of which the ship is sup- 
posed to have its exact complement. If the man who ships as an 
able seaman is incompetent to do his duty as such, he not only 
deprives the ship of what may be essential service, but his de- 
ceit wrongs the other able seamen, by compelling them to do his 
work, while he remains an ordinary seaman or green hand, on 
a vessel already quite supplied with persons of this description. 
A supernumerary green hand may be worthless on board of a 
ship, to which, at the very time, an able seaman is essential ; 
and the measure of such a person’s value is not the wages which 
a green hand can command in port, but the value of that per- 
son, to that ship, under all the circumstances. Any other rule 
would be contrary to policy, as well as justice, and would en- 
courage men to ship for duty which they were incompetent to 
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discharge, in the confidence that failure would do nothing worse 
than throw them back on the wages of that class of seamen to 
which they properly belonged. 

In such cases, the burden is on the libellant to show the value 
of his services in this respect. No such proof has been fur- 
nished. In this state of the evidence, the court cannot award 
him more than the sum tendered. Libel dismissed without costs. 

fF’. W. Sawyer, for libellant; R. H. Dana, Jr., for re- 
spondent. 

In the above case the libellant claimed an appeal, and the 
respondent moved that he be required to give security for costs. 
It appeared that the respondent had recently paid the libellant 
over four hundred dollars as damages in a suit fora tort. Judge 
SPRAGUE said that the practice of exempting seamen from giving 
security for costs, was on account of their presumed inability. 
Any other person may sue in the Admiralty without giving 
security, upon proof of inability, and a seaman may be required to 
give security, if his ability is proved. This libellant has had one 
hearing without giving security, and now upon his claiming an 
appeal there is evidence tending to show his ability to give secu- 
rity for costs, and he must stipulate with surety for such costs ag 
the Appellate Court may decree, unless he prove himself unable 
to do so by satisfactory affidavits. 


Supreme Judicial Court of Massachusetts, Bristol, ss., 
October Term, 1853. 


CoMMONWEALTH v. FRANKLIN WHITNEY. 


Common Drunkard — Chloroform. 

Evidence of habitual intoxication from the use of chloroform will not sustain @ 
complaint under the Rev. Stat. c. 143, § 5, charging a person with being 
a ** common drunkard.”’ 

Tue facts in this case sufliciently appear from the 
opinion of the court which was delivered by 
Merrick, J.— The defendant was convicted in the 

Court of Common Pleas upon a complaint, founded upon 

the 5th Section of the 143d Chapter of the Revised Sta- 

tutes, in which he was accused, in general terms, of being 
acommon drunkard. 

The presiding judge instructed the jury that to sustain 
the complaint, it must be proved that the defendant was 
habitually drunk ; and that if they found that he had been 
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voluntarily drunk as many as three times, and under such 
circumstances as to show him to have been, during the 
period specified in the complaint, habitually a drunkard, 
they might convict him. ‘lo these instructions we think 
no valid objections can be urged. 

But the presiding judge added, That it was not neces- 
sary for the Government to prove that the defendant was 
made drunk, or a drunkard, by the use of intoxicating 
liquors; but that they might convict him, if during the 
time charged he was a common drunkard by the voluntary 
use of chloroform and intoxicating liquors, or by chloroform 
alone. 

The jury were thus, in substance, advised that the 
statutes of the Commonwealth prohibit the voluntary and 
excessive use of chloroform; and that the prostration of 
physical and intellectual power by such use of it consti- 
tutes the legal crime of drunkenness. It is a necessary 
consequence from this proposition that such voluntary use 
habitually indulged, makes an individual a common drunk- 
ard, and exposes him to the peualties prescribed by law 
against persons guilty of such disorderly conduct. 

Yet there is obviously a wide and well-known difference 
between chloroform and intoxicating liquors. The one is 
absorbed by inhalation, the other is c onsumed as 2 beve rage, 
The use of each is esseatiz uly unlike the use of the other ; 
and if their effects are in some particulars similar, they 
cannot, in any instance, be said to be identical or of exact 
resemblance. But it is unnecessary, in reference to the 
question involved in the prosecution of the defendant, to 
ascertain the degree or extent of such similarity, because it 
is apparent from the whole course of legislation on the sub- 
ject, that the statute upon which the prosecution is founded, 
instead of having been enacted to impose prohibitions 
upon the use of ether, chloroform, or narcotic drugs, was 
designed exclusively to promote or repress the mischiefs 
resulting from an inordinate use of the different kinds of 
those intoxicating liquors, the vending of which is sub- 
jected to fixed and prescribed legal regulations. 

The 4th section of the 143d chapter of the Revised 
Statutes authorizes justices of the peace in the several 
counties of the Commonwealth to commit various dis- 
orderly and troublesome persons to the house of correction. 
Among the numerous class of offenders there enumerated, 
are “common drunkards.” But who common drunkards 
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are, and what shall make an individual a common drunk- 
ard, the statute does not attempt to define. It leaves that 
to be ascertained and determined by those magistrates and 
judicial tribunals before whom accused individuals shall be 
arraigned. And they have no other means of deducing 
right conclusions and forming a just judgment, than by 
understanding the signification of the terms used, in the 
sense in which they are commonly understood by the com- 
munity at large, or as the intention of the Legislature has 
been developed in the series of laws which have been en- 
acted upon the same general subject. 

There can be no doubt that drunkenness, as it is 
commonly understood in the community, is the result of 
the excessive drinking of intoxicating liquors. Such is 
also the signification given to it by the lexicographers. It 
is ebriety, inebriation, intoxication — all words nearly 
synonymous, and all expressive of that state or condition 
which inevitably follows from taking into the body by 
swallowing, or drinking, excessive quantities of such 
liquors. 

This common signification of the word seems very 
clearly to be the sense in which it is used by the Legisla- 
ture in all its various enactments relative to the crime of 
drunkenness, or the disorderly conduct. of common drunk- 
ards. It is.well known, that almost from the very earliest 
period in the settlement of the country, various laws have 
from time to time been enacted for the restraint and regu- 
lation of the sale and use of spirituous and intoxicating 
liquors. All the devices which experience, learning, and the 
zeal of philanthropy could discover for the diminution or the 
suppression of the use of such deleterious articles as a bev- 
erage, at an earlier or later period in the history of the 
Commonwealth, have been resorted to. All these enact- 
ments will be found, upon examination, to be pointed 
against the drinking of these exhausting and destroying 
liquids ; while there is no where to be found, or no one 
would suspect there should be, any intimation against in- 
dulgence in the inspiration of ether or chloroform, the ex- 
traordinary effects of which liquids were, till quite recently, 
wholly unknown and unsuspected. 

A few instances from some of the recent statutes of the 
Jommonwealth, will suffice to show the meaning of the 
Legislature in the use of the terms drunkeuness and com- 


mon drunkard. 














Recent American Decisions. 697 


The iSth section of the 130th chapter of the Revised 
Statutes, provides for punishing any person who shall be 
guilty of the crime of drunkenness “ by the voluntary use 
of any intoxicating liquor ;” thus adopting the precise 
definition of the lexicographers, and conforming exactly to 
the signification in which the word is ordinarily understood 
in the common discourse of the people. 

The whole of the 47th chapter of the Revised Statutes 
is substantially designed to restrain, regulate, or prohibit 
the use of intoxicating liquors as a beverage ; and the ex- 
cess of their use is there obviously treated as drunkenness. 
Thus in the I 1th section, it is said that no innholder or com- 
mon victualler,—a class of persons to be licensed, under 
its provisions, among other things for the express purpose 
of vending spirituous liquors, — “ shall suffer any person to 
drink to drunkenness on his premises ;” thus most plainly 
evincing that the evil which the law by its prohibition at- 
tempts to restrain and exterminate, is the excessive con- 
sumption as a beverage of such intoxicating liquids as 
brandy, rum and gin, which are in other parts of the 
statute particularly enumerated. The instances thus re- 
ferred to are only examples of what is to be found through- 
out the whole course of legislation upon this subject from 
the earliest colonial to the present time. All its prohibi- 
tions and penalties have uniformly been applied and pointed 
directly, both in respect to unlawful sales and excessive 
use, to this same general and well-known class of intoxi- 
cating liquids. It is the drunkenness which they produce 
which the laws have denounced. Other substances, capa- 
ble of producing to a greater or less extent similar effects, 
are not named in the statutes in connection with them. 
We cannot therefore doubt that the Legislature, by the 
term common drunkards, as used in the 5th section of the 
143d chapter of the Revised Statutes, intended to desig- 
nate and comprehend those persons only who drink these 
intoxicating liquors in unreasonable and excessive quanti- 
ties and with habitual frequency. 

The result is, that the instructions given by the presiding 
Judge in the Court of Common Pleas, — given, probably, 
for the purpose of bringing what may have been thought 
to be an important practical question before the tribunal of 
the last resort for its adjudication, — must be held to be 
incorrect. If the excessive use of chloroform, or ether, has 
unhappily already become an evil which calls for the in- 
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terposition of legal restraint, the remedy must be sup- 
plied by the wisdom of the Legislature, and cannot be 
afforded by judicial construction of a penal statute, — a 
construction which would extend the punishment of fine 
and imprisonment to acts and conduct against which the 
authors of the law under consideration could have foreseen 
no occasion for making provision. 

Exceptions sustained ; and new trial to be had in the 
Court of Common Pleas. 

L. F. Brigham, District Attorney, for the Common- 
wealth ; J. Brown, for the defendant. 





Supreme Court of Maine, January, 1854. 
OPINION OF THE JUSTICES. 


Constitutional Law — Parliamentary Practice. 

[ We have been frequently requested to publish the fol- 
lowing opinion of the Justices of the Supreme Court of 
Maine. ‘The preliminary statement of facts and the ques- 
tions proposed, suificiently indicate the position of matters 
at that time in the Legislature of Maine. | 


STATE OF MAINE. 
Hovse or Representatives, 
January 17, 1854. ' 

Orverep, That the following statement of facts be 
submitted to the Justices of the Supreme Judicial Court, 
and they be required to give their opinions on the ques- 
tions appended thereto, viz : — 

On the first Wednesday of January instant, the members 
elect of the House of Representatives assembled in the 
Representatives’ Hall, and, a quorum being present, the 
members were qualified, and the House was duly organ- 
ized by the choice of a Speaker and Clerk, of which 
organization the Governor and Council, and Senate, were, 
by order, to be informed by message, according to the 
usual custom. 

From an examination by the Governor and Council of 
the lists of votes returned to the office of the Secretary 
of State, but thirteen Senators appeared to be elected, leav- 
ing vacancies in the second, third, fourth, fifth, sixth, 
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eleventh, and thirteenth districts —all which appeared by 
a Report accepted by the Governor and Council. 

The thirteen Senators thus appearing to be elected, as- 
sembled in the Senate Chamber on the first Wednesday of 
January current, and proceeded to organize by the election 
of a President and Secretary pro tempore, after being duly 
qualified, of which the House of Representatives was no- 
tified by message. 

The Secretary of State then laid upon the table of the 
Senate the lists of votes for Senators, which were referred 
to a committee for examination. 

That committee on a subsequent day reported the elec- 
tion of the thirteen members who had been declared elected 
and summoned to appear by the Governor and Council, and 
further reported that vacancies existed in the second and 
fifth senatorial districts, and also the names of the consti- 
tutional candidates to fill those vacancies — which report 
was accepted. But no report was then, or has since been, 
made, or vote passed, with reference to the other districts. 

After the acceptance of the above-named Report, a 
message was sent to the House of Representatives, in- 
forming the House that vacancies existed in the second 
and fifth senatorial districts, giving the names of the con- 
stitutional candidates to fill the same, and proposing a 
convention to fill said vacancies — with which proposition 
the House refused to concur. 

It has been the uniform usage in this State, since the 
formation of the government, to determine and declare all 
vacancies, existing in the Senate on the day appointed for 
the meeting of the Legislature in each year, before the 
members of the House of Representatives, and such Sena- 
tors as shall have been elected; proceed to elect, by joint 
ballot, the number of Senators required, and then to ap- 
point a convention for that purpose. 

In the year 1847, but eleven Senators appeared to be 
elected. The Senators elect met on the day appointed, 
elected a President and Secretary pro tempore, and the 
votes for Senators were laid on the table, and committed. 
The committee subsequently reported who were elected, 
and also the whole number of vacancies existing in the 
Senate, and the names of the constitutional candidates to 
fill said vacancies. This report was accepted, and a mes- 
sage was subsequently sent to the House, informing that 
body that vacancies existed as reported by the committee, 
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and stating the names of the constitutional candidates to 
fill the same, and proposing a convention for the purpose 
of filling the same; with which proposition the House 
concurred, and the same were filled accordingly. 

In the year 1851, but fifteen Senators appeared to be 
elected, and the same course was taken. 


QUESTIONS. 


Ist. Whether, if a majority of the whole number of 
Senators required by law are elected, and the Senate duly 
organized, the provisions of section 5, article 4, part 2d, of 
the Constitution require, or contemplate, that the Senate 
shall determine who are elected to be Senators in all the 
Senatorial districts, before the members of the House of 
Representatives, and such Senators as shall have been 
elected, proceed to elect, by joint ballot, the number of 
Senators required ? If the Constitution does so require, 
does it necessarily result that all existing vacancies should 
be ascertained and declared before proceeding to such 
election ? 

2d. Whether the provisions of that section contemplate, 
or authorize, a convention, in the first instance, for the 
purpose of filling a part only of the vacancies existing in 
the Senate on the first Wednesday of January ? 

3d. Whether a Senator, elected by “the members of 
the House of Representatives, and such Senators as shall 
have been elected,” to fill a vacancy existing on the first 
Wednesday of January, is entitled to vote in a convention 
held for the purpose of filling other vacancies in the Sen- 
ate, existing on said first Wednesday of January ? 

4th. When less than a majority of the whole number 
of Senators required by law appear, by the lists returned 
to the office of the Secretary of State, to be elected, can 
such Senators, less than a majority, constitute “the Sen- 
ate,”’ in the sense in which that term is used in the Consti- 
tution? Can such Senators, less than a majority, exercise 
the powers, or perform all, or any part of, the duties de- 
volved upon “the Senate” by section 5, article 4, part 2d, 
of the Constitution? If so, what part? Can such Sena- 
tors, less than a majority, decide on the legality of election 
returns as shown by the lists returned to the Secretary’s 
office, receive evidence of election other than is contained 
in such lists, and determine elections upon such evidence ? 
Can they declare vacancies in the Senate, and determine 




















Recent American Decisions. 701 


who are constitutional candidates? If so, upon what evi- 
dence ? 

5th. When the House of Representatives has been duly 
organized, and a minority only of the whole number of 
Senators required by law appear to be elected, can the 
members of the House and a minority of such Senators as 
appear to be elected, legally form a convention for filling 
vacancies in the Senate, all of such Senators being duly 
notified, but a majority refusing to act? 

Ordered, That a copy hereof, signed by the Speaker, and 
attested by the Clerk of this House, be communicated forthe 
with, and by the most expeditious mode, to each of the 
Justices of the Supreme Judicial Court, and an answer to 
the foregoing questions requested at the earliest possible 
moment. 


On the 26th January, 1854, the following opinions of the 
Justices were submitted to the House of Representatives. 


OPINIONS. 

The undersigned, Justices of the Supreme Judicial Court, 
present the following observations and answers to commu- 
nicate their opinions and some of the reasons therefor, in 
obedience to an order of the House of Representatives, 
passed on January 18, 1854: 

The Constitution provides that ‘“ The legislative power 
shall be vested in two distinct branches, a House of Rep- 
resentatives and a Senate, each to have a negative on the 
other.” 

In several sections the words “each house” are used to 
designate the respective branches. In others, the word 
“ Senate” is used to designate the branch so denominated. 
No term is found to be used in the Constitution other than 
Senate, or House, or House of Representatives, to describe 
or designate those branches when less than a quorum of 
members is present. When so composed, the Senate is 
designated by the word ‘ House” in article four, part 
third, and sections three, four, five and six: and is author- 
ized to exercise certain of the powers conferred upon the 
Senate by those sections. By the third section it may, 
when so composed, adjourn, from day to day, compel the 
attendance of absent members, provide the manner in 
which their attendance shall be procured, and prescribe the 
penalties under which they shall be required to attend. 

By the fourth section it may, when so composed, punish 
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its members for disorderly behavior. If such were not the 
true construction, it could not protect itself, or be in a con- 
dition to perform duties required of it when so composed. 

By the fifth section it is required, when so composed, 
as well as at other times, to keep a journal of its pro- 
ceedings. 

By the sixth section it may, when so composed, punish 
a person not a member, for obstructing its proceedings, or 
assaulting or abusing any of its members for any thing said 
or done in the Senate. This construction is also necessary 
for its protection, and to enable it to perform duties en- 
joined upon it when so composed. Other powers named in 
those sections it may not be authorized to exercise when 
so composed. 

The Governor and Council are required to “ issue a 
summons to such persons as shall appear to be elected by a 
majority of the votes in each district, to attend that day 
(the day appointed by the Constitution), and take their 
seats.” They must take their seats as Senators, and can 
act only in their official capacity, and in that capacity they 
must act as a branch of the Legislature for certain purposes. 
It is only as representing that branch that they can be 
authorized to organize in any manner as a Senate, or to 
notify the other branches of the government of their or- 
ganization or presence in the chamber appointed for them, 
or can receive from the Governor and Council the copies 
of the “lists,” or can adjourn or keep a journal. These 
are acts essentially necessary to be performed, whether a 
majority of the Senators be or be not elected and present. 
Unless this be the true construction, this branch of the 
Legislature may, under certain circumstances, fail to be 
organized according to its provisions. 

The words “Senate” and “House” appear to be used 
in the Constitution to designate that branch, whether com- 
posed of a greater or less number of Senators, when it is 
in a condition to keep a journal or record of its proceedings, 
or to perform acts required of it or authorized by the pro- 
visions of the Constitution. 

In the year 1830, when a quorum of both branches of 
the Legislature were present, the Justices of this Court 
gave their opinions that no other body than the Senate 
could, under the Constitution, designate the constitutional 
candidates to supply deficiences of Senators occasioned by 
omissions to elect by the qualified voters. When less than 
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a quorum of Senators is present, no express provision is 
found in the Constitution to authorize such a designation. 
It is not perceived how any such power can be implied 
without depriving the Senate of the power of being the 
judge of the election and qualification of its own mem- 
bers. 

By the fifth section of article four and part second, it is 
provided, “'The Senate shall on said first Wednesday of 
January annually determine who are elected by a majority 
of votes to be Senators in each district.” 

If the word “Senate” or “ House”? be used in this 
section and in all other parts of the Constitution, as it 
appears to be, to designate that branch, whether composed 
of a quorum ora less number, the power to perform that 
duty is expressly conferred upon a Senate so composed, 
unless its power to do it is restricted by some other Con- 
stitutional provision. No such provision is found, unless it 
be in the phrase, “and a majority shall constitute a quorum 
to do business.”” That phrase or provision should not re- 
ceive such a construction, without the most urgent necessity 
for it, as would under any conceivable circumstances pre- 
vent the organization of the Legislature according to the 
provisions of the Constitution, and leave the State without 
a Constitutional government, to be governed by one exist- 
ing, and organized only as a necessity ; or such construc- 
tion as would prevent the performance by the Senate of 
duties expressly required of it, and which cannot be per- 
formed by any other body or branch of the government, 
according to the provisions of the Constitution. 

If the “only acts to be performed by a Senate composed 
of less than a majority of Senators, were considered to be 
fully enumerated in the latter clause of the third section of 
article four and part third, a Senate so composed would be 
deprived of the power to protect itself, to keep a journal of 
its proceedings, and of the power to punish its own mem- 
bers or others for obstructing its proceedings. 

It is not unusual to find language used when a particular 
subject is under consideration, which would be too compre- 
hensive to exhibit the idea intended, if not limited by the 
subject occupying the thoughts. The subject then under 
consideration appears to have been the “ Legislative pow- 
er.” It does not treat of their organization. ‘That had 
been provided for before. It treats of their power to do 
business after they have been duly organized. That lan- 
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guage may, therefore, upon familiar principles of interpre- 
tation, be regarded as applicable only to such business as 
the houses could respectively perform after they had be- 
come organized, and as not applicable to proceedings required 
to procure an organization. When considered as thus re- 
stricted, and yet as having its intended and appropriate 
meaning, there is found no limitation of the authority of 
the Senate, whether composed of a majority of the Sena- 
tors or not, to determine under any circumstances, and for 
all purposes, who are not elected by a majority of the 
qualified voters to be Senators, and are eligible or qualified 
to be Senators. 

If a Senate so composed could not constitutionally so 
determine, Senators legally elected by qualified voters, and 
having the qualifications required for Senators, might be 
excluded from the Senate, and deprived of the rights se- 
cured to them by the Constitution. If all vacancies appa- 
rent from the proceedings of the Governor and Council 
were to be filled by joint ballot of the members of the 
House and such Senators as shall have been elected, those 
Senators so elected could not be deprived of their seats by 
a subsequent decision of the Senate alone. Those who 
are assembled to make such elections by joint ballot, must 
of necessity and by a power fairly implied, determine who 
have been so elected; and when they have so determined, 
the vacancies are filled according to the provisions of the 
Constitution, and the constitutional right to be Senators is 
secured to them. If the Senate alone could determine that 
such Senators were not legally elected, and not entitled to 
their seats, they could annul the proceedings of the body 
or convention authorized to elect them and to decide that 
they had been legally elected. If this could be done once, 
it might be continued to be done, and the final organization 
of the Senate be prevented for an indefinite time. This 
would neither comport with the language or intention of 
the Constitution. The elections of Senators, respecting 
which the Senate is made the exclusive judge, are such as 
are made by the qualified electors. The election of Sena- 
tors by a joint ballot must be made from the “lists” of 
person voted for, and made by the selectmen and clerks of 
the several corporations composing the district, or from 
copies of them. Persons whose names are net upon such 
lists cannot be elected. The Senate, while determining 
who are constitutional candidates, must also be con- 
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fined to such lists, and so must the Governor and Council, 
while ascertaining who appear to have been elected. This 
does not make such lists conclusive evidence who are truly 
elected Senators, or who have the qualifications required 
for Senators. No person, by such lists alone, can, there- 
fore, be considered as conclusively entitled to be a Senator, 
or as certainly not entitled to be one, by an election by 
qualified voters. 

By this construction, and by this only, upon the facts 
stated, can the Senate be constitutionally organized with- 
out considering some other branch of the government to 
possess powers not conferred upon it by the Constitution, 
and without depriving the Senate of power conferred 
upon it. 

The construction of the Constitution presented by this 
paper will, under any perceivable circumstances, enable the 
State to have a constitutional government without confer- 
ring powers upon any branch of the government not found 
to be vested in it by the Constitution, and without de- 
priving any branch of any power conferred upon it, and 
will prevent any occasion for a resort to a government of 
necessity. No other construction has been presented lead- 
ing to such results. 

By the third section of article fourth and part third, each 
house ‘may compel the attendance of absent members in 
such manner and under such penalties as each house may 
provide.” This power is expressly conferred upon each 
house when composed of a less number than a quorum to 
do business. The word “members” in that section ap- 
pears to have been used in the former clause respecting 
elections as designating Senators who have not, as well as 
those who have, been qualified and been present as mem- 
bers of the Senate ; and no sufficient reason is perceived 
why the word should not have the same meaning in the 
latter clause of the same section. The section would then 
authorize a Senate composed of less than a quorum to 
compel the attendance of those whom it adjudged to be 
members, whether they had ever been present as such or 
not. If this be not the true construction of the latter 
clause of that section, the Senate, after a majority of Sen- 
ators have been constitutionally elected, may fail to be 
organized, and there may be no constitutional government 
in the State. 

If the Governor and Council should ascertain that a 
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majority of the whole number of Senators had been elected, 
and should summon them to appear at the appointed time 
and place, and a sufficient number to prevent a quorum 
should deny that they had been constitutionally elected, or 
should for factious purposes wilfully refuse to attend, 
thereby to prevent a quorum, those who should attend, 
being less in number than could form a quorum, would then 
constitute a House or Senate expressly authorized to com- 
pel the attendance of the absent members. 

This construction of a similar provision in the Constitu- 
tion of the United States, appears to have been sanctioned 
by rules adopted by the Senate of the United States, as 
stated in Jefferson’s Manual, on pages 24 and 25 of the 
edition published at Concord in the year 1823. The rule 
is said to be, “In case a less number than a quorum shall 
convene, they are hereby authorized to send” “for any 
or all absent members.” ‘And this rule shall apply as 
well to the first convention of the Senate at the legal time 
of meeting, as to each day of the session.” This rule, as 
applicable “to the first convention of the Senate,” could 
not have been legally established unless the Senate, when 
composed of a less number of Senators than would form a 
quorum had authority, by the Constitution, to compel the 
attendance of absent members. The Senate of this State 
when so composed, to be enabled to compel the attendance 
of absent members, must determine who were elected. It 
would be expressly authorized to act as a Senate to deter- 
mine the manner in which their attendance should be pro- 
cured, and the penalties to be incurred by their refusal to 
attend. It is only by its acts as a Senate, that a number 
less than a quorum composing it could for such purpose 
issue any legal precept, which must be issued in the name 
and by the authority of the Senate, or could cause the 
Legislature to be organized, or could keep a journal of its 
proceedings. The Governor and Council are only author- 
ized to ascertain who appear to be elected Senators, and 
have no power to determine who are elected. That power 
is intrusted to the Senate alone, and it must determine 
whether those appearing from the “lists” to have been 
elected, were elected and had the qualifications required 
for Senators. Here then is an instance in which an express 
power is given to a Senate composed of less than a quorum, 
and it may by possibility be of a single Senator, to deter- 
mine who are elected Senators and to compel their attend- 
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ance. If any number of Senators, however small, may 
be designated as a Senate, and be organized and act, and 
may by an express power determine who are elected for 
one purpose, there can be no sufficient reason to conclude 
that it was not the intention of the framers of the Consti- 
tution, that a Senate composed in the same manner should 
act for all other constitutional purposes to determine who 
are not elected, for the purpose of procuring an organiza- 
tion of the Senate in another and different mode. 

The Constitution requires the Senate to determine who 
are elected Senators by a majority of the qualified voters 
in each district. It contemplates it as an act to be per- 
formed on the day appointed for the first meeting of the 
members of the Legislature after they have been elected. 
There is a provision in the fourth section of the ninth 
article, that in case the elections required shall not be com- 
pleted on that day, the same may be adjourned from day 
to day until completed. 

Circumstances may prevent the Senate from being able 
to determine in one day, and for several days, who are con- 
stitutionally elected, having the required qualifications. 

It is not made the duty of the members of the House, 
to meet the Senators who have been elected to elect by 
joint ballot other Senators before the Senate has determined 
who are not elected in all the districts. It is not, however, 
considered that Senators could not be legally elected by the 
agreement of both branches, before the Senate had deter- 
mined who were not elected in all the districts ; while it is 
considered that each house may rightfully refuse to pro- 
ceed to an election by a joint ballot until after a determina- 
tion has been made by the Senate respecting the non- 
election of Senators in all the districts. 

It is such Senators and such only “as;shall have been 
elected,’’ who are authorized to vote in joint ballot with 
the members of the House to elect other Senators. The 
words ‘shall have been elected,’ have reference to such 
Senators as shall have been elected by the qualified voters. 
If it should be admitted that these words may properly 
describe those Senators who have in any mode been elected 
before the elections by joint ballot are made, still the Con- 
stitution contemplating all such elections should be made 
at one time, and on the day appointed for the first meeting 
of the Legislature, it would not have been expected or in- 
tended that other electors should be entitled to vote, if 
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circumstances should require an adjournment to another 
day, after a part of the elections had been made by joint 
ballot. 

When a determination has been made, who are not 
elected Senators, and who are the Constitutional candi- 
dates, and other persons have been duly elected Senators 
by joint ballot of the members of the two houses, there 
can be no revision of that determination without annulling 
the elections made in joint ballot, which is entirely inad- 
missible. Such determination is therefore necessarily a 
final and conclusive one. 

By a construction which will authorize a number less 
than a quorum, to determine who are not elected Senators, 
and what vacancies exist, and who are the Constitutional 
candidates, there may be a compliance with every require- 
ment of the Constitution, and a constitutional government 
at all times secured. Without such a construction there 
can be no such compliance, and no such security. And 
without such a construction occasions may frequently occur 
and circumstances be presented which will prevent the 
organization of a Constitutional government without the 
exercise of power not conferred upon it by some branch of 
the government, or without a resort to the organization of 
a government from necessity. ‘There is little cause for 
alarm, that such powers may by possibility be exercised by 
one Senator. Such an occurrence can be expected but 
rarely, if ever. Powers more extensive and important may, 
under the Constitution of the United States, and under 
those of several of the States, be exercised by one person. 
Experience has proved that the most important and delicate 
trusts are as faithfully performed by one, and by a few per- 
sons, as by a large number of persons. 

To the first question, the answer is: That section does 
require the Senate to determine who are elected Senators 
in a district before other persons can, by joint ballot, be 
elected Senators for such district. 

It does contemplate that the Senate shall determine who 
are elected Senators in all the districts, and “that all exist- 
ing vacancies should be ascertained and declared before 
proceeding to such election.”” And each house may right- 
fully refuse to meet the other to make such elections by 
joint ballot, until all existing vacancies have been so ascer- 
tained and declared; while this mode of proceeding is not 
regarded as so essential, that Senators could not by the 
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agreement of both houses be legally elected before all 
existing vacancies had been so ascertained and declared. 

To the second question, the answer is: The provisions 
of that section do not contemplate a meeting of the mem- 
bers of the two houses to make such elections by joint 
ballot “for the purpose of filling a part only of the vacan- 
cies existing in the Senate on the first Wednesday of 
January.” Those provisions are not regarded as forbidding 
such a course, when adopted by the agreement of both 
houses. 

To the third question, the answer is: A Senator so 
elected is not entitled to vote in a meeting or convention 
of the members of the two houses “held for the purpose 
of filling vacancies in the Senate existing on the first 
Wednesday of January.” 

To the fourth question, the answer is in the aflirmative 
to the first interrogation put in that question; and to the 
second interrogation put in that question, it is in the affir- 
mative. ‘T’o the third interrogation, it is: All the powers 
required by the Constitution to be exercised by the Senate 
to procure au organization of that house. ‘To the fourth 
interrogation the answer is in the affirmative, and to the 
fifth also. ‘To the sixth the answer is: The Senate being 
authorized to decide upon the election of its own mem’ers, 
must have the right to determine upon what evidence it 
will do it. 

To the fifth question the answer is in the negative, 

All of which is most respectfully submitted to the House 
of Representatives, by 

ETHER SHEPLEY, 
JOHN Ss. TENNEY, 
SAMUEL WELLS, 

JOSEPH HOWARD, 
J. W. HATHAWAY, 
JOHN APPLETON. 


My concurrence extends to the answers to questions 1, 2, 
3, 5, and to the first interrogatory of question 4, and to 
such part of the opinion as gives less than a majority full 
power to do all necessary acts to complete the Senatorial 
board, but not to the full extent of powers indicated in the 
opinion. 

JOHN APPLETON. 

VOL. VI. NO, XII, —-NEW SERIES. 60 
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Nort having been able to meet and confer with my asso- 
ciates in the consideration and adoption of the foregoing 
opinion, I have examined the same, and concur in the an- 
swers to the fourth and fifth questions, but not in all the 
reasons stated for coming to such conclusions. I do not 
concur in the answer to the third question, nor to so much 
of the answer to the first question as states that the mem- 
bers of the House may rightfully refuse to meet those Sen- 
ators who have been elected to elect others by joint ballot. 
To the second question, I answer that the provisions of the 
section referred to, do authorize a convention in the first 
instance for the purpose of filling a part only of the vacan- 
cies existing in the Senate on the first Wednesday in 
January. RICHARD D, RICE. 





PHiscellaneous XEntelligence. 


Joint Debtors, giving Time to— Contract — Action for Breach of before 
lime for beginning of Scrvice under — Donatto mortis causa — 
Sale of Real Estate by Survivor of Trustees. 

Tue Lord Chancellor, has decided in Allen v. Coppard, 22 L. T. Rep. 
161, that where A. and B. are joint debtors to C., the giving time by C. 
to one of them dves not discharge the other. 

All ovr readers have probably experienced a difficulty in determining at 
what time a servant is entitled to damages fur a wrongful dismissal before 
the term of \he hiring had expired. ‘This question may perhaps be deemed 
to be decided by analugy in the case of Hochster v. De Latour, 22 L. T. Rep. 
171, [see p. 588 of this vol. of the Law Rep.] A. had hired B. as a courier 
to travel with him frum June Ist fur three months certain from that day, at 
2/. per month. Previously to that day A. changed his mind and refused 
to employ him, and discharged him from the agreement. B. before June Ist 
brought an action for the breach. It was contended for A. that an action 
would not lie until the day for the beginning of the service had past. But 
the Q. B. held otherwise, because the defendant had repudiated and put an 
end to the contract by his own act. Upon the same principle, we presume, 
an action will lie for the wrongful dismissal from the service immediately, 
without waiting till the expiration of the time when the service would 
have been terminated legally; and the jury in such case, in assessin 
damages, would be justified, said Lord Campbell, C. J., in looking to all 
that had happened or was likely to happen to increase or mitigate the loss 
of the plainuff down to the day of trial. 

A. borrowed money from b., and as a security gave him a bond, which 
operated also as a memorandum of deposit of title-deeds of an estate, and 
as an agreement for demise of the premises. A. afierwards received back 
the title-deeds from B. to enable him to raise some money. A. paid off 
this second loan, but did not return the deeds. B., being in extremis, gave 
to A. the bond, saying ‘‘ ‘Take this; but don’t rob your children or mortgage 
ee It was held to be a good donatio mortis causa: Meredith. 
v. Watson, 22 L. T. Rep. 141. 
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Estates were sold by the survivor of two trustees, to whom they were 
devised in trust to raise a sum of money. The court held that he could 
make a good title: Lane'v. Debenham, 22 L. T. Rep. 143. — Law 
Times. ‘ 

**Generat Averace”’’ Damaces, as CuarGceaBLe To THE GoverN- 
MENT. —It is held at the Treasury Department that when property be- 
longing to the government is freighted, it must contribute towards general 
average under the same circumstances and to the same extent as that of 
private individuals; and when a vessel is accidentally stranded in the 
course of her voyage, and by labor and expense is set afloat, as it produces 
benefit to all, it is a charge upon all according to the rules of apportioning 
general average, and the rule for ascertaining the contributory value of 
freight is to deduct one-third from the gross freight. Whatever may be 
the nature of the injury, whether arising from voluntary sacrifice or the 
perils of the sea, the wages and provisions of the crew, from the time of 
putting away for the port, and every other expense necessarily incurred 
during the detention for the benefit of all concerned, are a subject of gen- 
eral average ; but not the expenses of repairing the ship, if not occasioned 
by voluntary sacrifice. — Washington Star, April 5. 


Homace To Cuurcnu Ceremonies CANNOT BE ENFORCED BY Law. — 
The Judges of the Superior Court yesterday delivered judgment, quash- 
ing the conviction and fine recorded against Narcisse Filiau for refusing to 
doff his hat while the Roman Catholic procession of the Host passed 
where he stood. —Quebec Mercury. 

This decision settles a long-existing dispute respecting a custom 
that has prevailed in Canada, and which, some thirty or forty years 
ago, was troublesome to strangers who occasionally visited Lower Canada. 
We believe, however, that it has grown into disuse, generally, and little 
attention of late years has been given to it. From the name of the of- 
fender, we suppose he is a Roman Catholic, and hence the imposition of a 
fine upon him by a lower court. Within a church, all visitors should 
comply with the usages of the denomination, when made known to them, 
and if they cannot do this should abstain from going there. In the public 
strects, however, whether it be ‘* the Procession of the Host,”’ or an ordi- 
nary funeral train, no one should be required by law to pull off his hat. 
Many vears ago the Chief Justice of Upper Canada (Powell) had occasion 
to pass through the main street of Montreal when the Host was passing, and 
it was demanded of him to pull off his hat. The old gentleman, however, 
refused, and when force was attempted, soon convinced his assailant, by a 
tangible argument, that he was a man not to be trifled with in the public 
highway.— Altered from the N. Y. Com. Adv, 


Notice of New Book. 


Reports or Cases Arcuep anp Detrerminep 1n THE SurRoGATe’s 
Court or tae County or New York. By Atexanner W. Brap- 
rorp, LL.D. Surrogate. Vol. II. pp. 541. New York: John S. 
Voorhies, Law Bookseller and Publisher, 20 Nassau Street. 1854. 


The author of these Reports, although a young man, and an elected 
Surrogate, is, we believe, an able and intelligent judge. This volume 
is interesting and valuable, and belongs to a class which we should 
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be glad to see increased among us. Although our probate system is based 
on the English Ecclesiastical Law, yet many alterations have been com- 
pelled by the various changes of condition in this country, and we do not 
aow recall any other American reports solely devoted to this branch of 
the law. The City of New York atlurds a multitude of cases of interest, 
and we hope they will always be reported as well as those before us. 
Many of course involve questions likely to arise in other States, and per- 
haps these decisions are as generally applicable to the law of other juris- 
































dictions as any State reports. 
Mr. Bradford would do still more to discharge the debt which every 
man owes to his profession, if he would devoie some of his time and study 
to the preparation of a general treatise upon probate law — a work we 
should be glad to see done, and well done. 
4a 
Knsolvents in Hiassachusetts. ; 
. 
sat | . 
Name of Insolvent, } Residence. ay rene off Name of Commissioner. 4 
} | -rocee dings, i 
———-—- _ — |}—_—- — | ——— —|— ; 
Alger, Otis | Braintree, | Feb. 20, Samuel B. Noyes. i 
Bangs, David E. 'Stockbridge, S 8, Charles N. Emerson, 4 
Bell, Abraham R. |Roxbury, | es 68, 'Prancis Hilliard. : 
Breed, Nehemiah A. Lyon, i <« WwW, John G. King. | 
Brown, Andrew J. W orcester, . & |A. H. Bullock. f 
Caldwell, Edward G. Roxbury, “6 3, Francis Hillard. 
Dolby, Albert ‘I’. |Haverhill, | Nov. 4, | A. W. Harmon, ; 
Dustin, Geo. P. et al. Templeton, Feb, 21, \C. H,. B. Snow. , 
Dustin, John et al. Templeton, = =, C. H. B. Snow, 
Dwyer, James G. Hopkinton, “« 20, Josiah Rutter, ‘ 
Edmands, Josephus L. |Cambridge, “ 2, Josiah Rutter. 3 . 
Fay, Dana |Winchester, “ 6, Asa F. Lawrence. 
Goldemith, Thomas iLowell, &6 A | Asa FP, Lawrence. 
Graves, Lemuel Whately, “ &, David Aiken, 
Green, George Leominster, se 4, «©. H. B. Snow. 
Harmon, Eben S. Somerville, 8620, John P. Putnam, 
Harris, Charies H. Fitehburg, “ 3, i. H. B. Snow. 
Haynes, Wm F. Roxbury, “« 3, \Charles Demeond. 
Hodgdon, Humphrey C. iStonghton, “ 2, iS. B. Noyes. 
Hoa + Amos /Rutland, “ 2, iC. H. B. Snow. 
Hovey, John G. |Roxbury, “6 14, |Samuel B. Noyes. 
Ladd, Norman N, Lawrence, “ 67, A W. Harmon. 
MeKee, David | Lowell, “ gi, Isaac S. Morse. 
Merritt, Charles T. et al, Somerville, - Asa F. Lawrence. 
Merritt, Nehemiah T. et al. |Somerville, oe pi, |Asa F. Lawrence. 
Nichols, Robert C. |Roxbury, oe: 34, Is. B. Noyes. 
Norton, John 'Malden, | i, / Asa F. Lawrence. 
Noyes, Benjamin H. Newburyport, | “ Qh, John G. King. 
Phillips, Joba Boston, My, John P. Putnam. 
Pool, Charles Newburyport, | Jan. 25, iA. W. Harmon. 
Poole, Hiram A. Stoughton, | Feb. 23 jSamuel b. Noyes. 
Pullen, Charles A. ‘Newton, | “ 627, Sea F. Lawrence. 
Russell, James |Easton, } “oe 8, 'Edmund H. Bennett. 
Russell, John G. 'Andover, Jan. 24, |A. W. Harmon, 
Russell, |.evi Natick, < 620, Josiah Rutter. 
Shearer, Joseph Coleraine, | Feb. 20, David Aiken, 
Simpson, Andrew C. Haverhill, | Dee. 23, }A. W. Harmon. 
Smith, Dennis | Boston, Feb. 14, \Charles Demond, 
Smith, Augustus M. |Lawrence, Nov. 15, | A. W. Harmon. 
Stevenson, Frederick jStoughton, | Feb, 16, jSamuel B, Noyes. 
Teel, Muses |Newbury, | Jan. 25, 1A. W. Harmon. 
Tyrrel, Grove | Monterey, |; Feb. 8, (. N. Emerson. 
Watkins, Edwin C. | Boston, | “ By Charles Pemond. 
Welch, ‘Thomas W. ‘Salem, ; s@ 4, John G. King. 
Wentworth, |! homas |Malden, Mo Mi lanac &. Morse. 
Wheelock, Oliver R. | Weymouth, | <« 56, Samuel B. Noyes. 
Williams, Apollos, Jr. | Buckland, a 6, David Aiken. 
Willis, William W. Orange, ‘ 6s 4, David Aiken. 











